
Third party arbitration in the UK: 
critically assessing the applicable rules 
of the joinder of two different 
proceedings under the Brussels 
Recast Regulation (EU 1215/2012) 

Liu, M. & Qouteshat, E. 

Author post-print (accepted) deposited by Coventry University’s Repository 

Original citation & hyperlink:  

Liu, M & Qouteshat, E 2021, 'Third party arbitration in the UK: critically assessing the 
applicable rules of the joinder of two different proceedings under the Brussels 
Recast Regulation (EU 1215/2012)', European Competition Law Review, vol. 42,  no. 
6, pp. 303-315. 

ISSN 0144-3054 

Publisher: Sweet and Maxwell 

This is a pre-copyedited, author-produced version of an article accepted for publication in 
European Competition Law Review following peer review. The definitive published version 
Liu, M & Qouteshat, E 2021, 'Third party arbitration in the UK: critically assessing the 
applicable rules of the joinder of two different proceedings under the Brussels Recast 
Regulation (EU 1215/2012)', European Competition Law Review, vol. 42, no. 6, pp. 303-315 
is available online on Westlaw UK. 

Copyright © and Moral Rights are retained by the author(s) and/ or other copyright 
owners. A copy can be downloaded for personal non-commercial research or study, 
without prior permission or charge. This item cannot be reproduced or quoted extensively 
from without first obtaining permission in writing from the copyright holder(s). The 
content must not be changed in any way or sold commercially in any format or medium 
without the formal permission of the copyright holders.  

This document is the author’s post-print version, incorporating any revisions agreed during 
the peer-review process. Some differences between the published version and this version 
may remain and you are advised to consult the published version if you wish to cite from 
it.  



1 

The third party arbitration in the UK: critically assess the applicable rules of 

the joinder of two different proceedings under the Brussels Recast Regulation 

(EU 1215/2012) 

Ehab Qouteshat 

Margaret Liu1 

Abstract 

This article critically assesses the third party arbitration in the UK under the Brussels 

Recast Regulation (EU 1215/2012), exploring whether it is sufficient for English 

courts to follow the Brussels Regulation rules to join the two different proceedings in 

arbitration. The article concludes that there is an increasingly widespread use of 

arbitration as a means of settling competition law claim. 

Keywords: Third party arbitration; the joinder of two different proceedings in 

arbitration; Brussels I Recast; arbitration agreements; applicability; allocation of 

jurisdiction; , co-defendants and third parties. 

1. Introduction

Noticeably there is an increasingly widespread use of arbitration as a means of 

settling competition law claim. The Mitsubichi Motor v Soler2 case best 

demonstrated antitrust claims arbitrable. Mitsubishi, in addition to its landmark 

ruling on arbitrability, strikes me on the interrelation of arbitration and competition 

law. “Arbitration and competition law are quite strange bedfellows. In some ways 

they are inherently contradictory and incompatible, but equally they can greatly 

complement one another in certain situations.”3 Given the fact that any discussion of 

application of EU competition rules by courts cannot ignore arbitration it is 

imperative to assess the appropriateness of such developments and the potential 

impacts on competition law in the future. 

1 Dr Margaret Liu (corresponding author) is an Assistant Professor in law at Coventry University, 

United Kingdom, Email: aa9148@coventry.ac.uk. Ehab Qouteshat is currently a PhD Student at 

Coventry University. 
2 473 US 614 (1985). 
3 Conor C. Talbot (2010), An Introduction to Arbitration and Competition Law: Troubled Waters on 

the Way to a Brave New World. https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1577859. 

Accessed 14 Feb. 20. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1577859
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The jurisdiction of English courts over joinder of two different proceedings was 

established under the 1968 Convention on Jurisdiction and the Enforcement of 

Judgments in Civil and Commercial Matters (hereinafter the Brussels Convention). 

The Brussels Convention was given the domestic force of law in the UK by the Civil 

Jurisdiction and Judgments Act 1982, which came into force on 1 January 1987. 

However, on 1 March 2002, the Brussels Convention was replaced by the European 

Commission Regulation on Jurisdiction and Recognition and Enforcement of 

Judgments in Civil and Commercial Matters 44/2001 (hereinafter the Brussels I 

Regulation). Thereafter, the Brussels I Regulation was amended by the Brussels I 

Recast, which applies to legal proceedings instituted on or after 10 January 2015.4 

Brussels I Recast is applied in UK courts as part of EU Law, compelled by virtue of 

the European Communities Act 1972, but this obligation will cease if the UK leaves 

the EU (although it may subsequently be applied voluntarily by the subsequent UK 

regime).5 

 

Noticeably, the provisions of Brussels I Recast regarding the allocation of 

jurisdiction between the states of the European Union are totally the same in the 

previous Brussels I Regulation 2001 and the Brussels Convention 1968. The former 

Brussels Convention had relevant provisions of jurisdiction relating to joinder of two 

different proceedings which enshrined in Articles 2, 5 (1) and (3), and 6. Article 2 

provides the general rule for jurisdiction; Articles 5 (1) and 5 (3) regulate the 

jurisdiction for contract and tort; and Article 6 addresses jurisdiction for co-

defendants and third parties, which is the main concern of this study.6  

Although the Brussels I Recast provides provisions in this regard, a joinder of two 

different proceedings in the court process is marred by the controversy of the case 

law. Case law presents an aspect of two divided approaches. One approach argues 

that the joinder of two different proceedings can be permitted when the two claims 

are based on the same legal basis, such as contract or tort, without consideration of 

the similarity in facts and law. Athanasios Kalfelis7 is a case in point as G. Bosco 

observed: “It must therefore be recognized that a court which has jurisdiction under 

                                                 
4Baughen, S. Shipping law. 6th edn. London (Taylor & Francis 2015), p 346-348. 
5See section 2 of the European Communities Act 1972. 
6Baughen, S. Shipping law. 6th edn. London (Taylor & Francis 2015), p 346-348. 
7Athanasios Kalfelis v BankhausSchröder, Münchmeyer, Hengst and Co. and othersJudgment of the 

Court (Fifth Chamber) of 27 September (1988)189/87. 
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Article 5(3)8 over an action in so far as it is based on tort or delict does not have 

jurisdiction over that action in so far as it is not so based”.9 

The other approach focuses on a joinder when there is a similarity in facts and law 

even though the two claims have two different legal basis: one is based on contract 

and the other is based on tort. This approach disregards the requirement that the two 

claims should have the same legal basis. As stated by Lord Justice Glidewell before 

the English Court of Appeal in Gascoigne,10 that “In my judgment the learned Judge 

was quite right in concluding that Article 6 (1)11 is applicable just as much to the risk 

of inconsistent findings of fact as it is to the risk of inconsistent findings of law”.12 

This article critically examines the matters of third party participation under Brussels 

I Recast by arguing that it fails to provide legal certainty to third parties’ proceedings 

due to the divergence in case law. The priority concern is to justify a joinder of two 

different proceedings under the Brussels I Recast when both claims are based on 

similar facts and law. It also addresses the issue of bad faith intent in applying the 

Brussels I Recast, which is discussed in great depth in subsection 1.2.3. 

As arbitration was buttressed from the Brussels I Recast pursuant to Article 1 (2) (d) 

this article concludes with a recommendation to regulate the joinder of two different 

proceedings in arbitration similar to joinder of two different proceedings brought 

before the national courts under the Brussels I Recast on the one hand. On the other, 

it endeavours to provide a proper interpretation of the nature of the connection 

between two different proceedings to permit joinder.  

2. Joinder of two different proceedings under the Brussels I Recast  

According to Brussels I Recast, civil and commercial matters are decided according 

to this Regulation if they fall within its remit; otherwise, they will be decided by 

service of proceedings in accordance with domestic law. Furthermore, for some civil 

and commercial matters falling within its scope, the Brussels I Recast itself states 

                                                 
8Article 5 (3) of the Brussels Convention. 
9Athanasios Kalfelis v BankhausSchröder, Münchmeyer, Hengst and Co. and othersJudgment of the 

Court (Fifth Chamber) of 27 September (1988)189/87 para 19. 
10Gascoine v. Pyrah (1994) ILPr. 82. 
11Article 6 (1) of the Brussels Convention. 
12Gascoine v. Pyrah (1994) ILPr. 82 para 42. 
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that the jurisdiction has to be decided on non-regulation grounds13 by application of 

the domestic rules governing jurisdiction.14 

The Land Berlin,15 case best demonstrated the concept of civil and commercial 

matters. This case concerned a claim of mistakenly overpaid compensation for land 

expropriation to the successors of a landowner deprived of his land by the Nazis. The 

European Court of Justice (hereinafter ECJ) ruled that certain actions between a 

public authority and a person governed by private law could come within the scope 

of the Regulation unless the public authority was acting in the exercise of its public 

power. An action for compensation in the main proceedings was a right based on 

provisions of national law which were identical for all owners of property subject to 

restitutionary rights, whether those owners were private persons or state entities. 

Restitutionary rights are not part of the administrative procedure laid down by the 

national law. The claimant, whether a public or a private person, has to bring an 

action before the civil courts for recovery of an amount unduly paid as compensation 

by a public body to a victim of persecution by a totalitarian regime. This type of 

action for recovery is included within civil and commercial matters under Article 1 

(1) of the Brussels I Regulation, which proclaims that “This Regulation shall apply 

in civil and commercial matters, whatever the nature of the court or tribunal”.  

Under the Brussels I Recast the general rule of litigation comes under Article (4), 

which states that the jurisdiction shall be determined based on the domicile of the 

defendant; however, there are some exceptions to this rule, termed as “special 

jurisdictions”,16 according to which a defendant domiciled in a contracting state may 

be sued in another contracting state. One of these exceptions is related to matters 

concerning co-defendants and third parties, and the Judgments Regulation provides a 

particular basis on which to decide the jurisdiction of these matters.17 Article 8 of the 

Brussels I Recast (formerly Article 6 of the Brussels Convention) reads as follows:  

“This Article allows a person domiciled in a Member State to be 

sued: 

                                                 
13Article 6 concerns defendant not domiciled in a Member State, Article 71 concerns Member State 

jurisdiction based on another convention. 
14Baughen, S. Shipping law. 6th edn..London (Taylor & Francis 2015), p. 346-348. 
15Land Berlin v Sapir (2013) C-645/11 THE COURT (Third Chamber). 
16Articles 7, 8 and 9 of the Recast. 
17Baughen, S. Shipping law. 6th edn.. London (Taylor & Francis 2015), p 377. 
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(1) where he is one of a number of defendants, in the courts for the 

place where any one of them is domiciled, provided the claims are so 

closely connected that it is expedient to hear and determine them 

together to avoid the risk of irreconcilable judgments resulting from 

separate proceedings; 

(2) as a third party in an action on a warranty or guarantee or in any 

other third party proceedings, in the court seised of the original 

proceedings, unless these were instituted solely with the object of 

removing him from the jurisdiction of the court which would be 

competent in his case; 

(3) on a counter-claim arising from the same contract or facts on 

which the original claim was based, in the court in which the original 

claim is pending;  

(4) in matters relating to a contract, if the action may be combined 

with an action against the same defendant in matters relating to rights 

in rem in immovable property, in the court of the Member State in 

which the property is situated”. 

It is notable that that Article 8 (1) of the Brussels I Recast is manifestly only 

applicable to matters where the defendant is domiciled in the EU; otherwise, Article 

6 (1) of the Brussels I Recast (formerly Article 4 of the Brussels Convention) 

applies, since it exhaustively provides for matters governing persons domiciled 

outside the EU. Land Berlin,18 is a case in point. A regional authority appealed 

before the Federal Court of Justice19 regarding a claim of overpaid compensation for 

land expropriation by the East German government against several defendants, three 

of whom were domiciled outside the EU. Accordingly, the Federal Court of Justice 

asked the ECJ whether Article 6 (1) of the Brussels I Regulation (now Article 8 (1) 

of the Brussels I Recast) is an applicable provision if there is a close connection 

between the defendants. The ECJ held that Article 6 (1) of the Brussels I Regulation 

                                                 
18Land Berlin v Sapir (2013) C-645/11 THE COURT (Third Chamber). 
19The Federal Court of Justice (Bundesgerichtshof – BGH) is Germany’s highest court of civil and 

criminal jurisdiction, i.e. “ordinary jurisdiction”. The Federal Court of Justice was instituted on 1 

October 1950 and has its seat in Karlsruhe. 
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referred expressly to defendants domiciled in the EU; hence in Land Berlin,20 the 

proper provision was Article 4 (1) of the Brussels I Regulation (now Article 6 (1) of 

the Brussels I Recast) concerning claims brought against several defendants, some of 

whom resided outside the EU.  

Where Article 8 of the Brussels I Recast is the proper provision to apply to a specific 

case, the issue relates to the interpretation of the proper “connection” pursuant to 

Article 8. This issue is examined below in sections 2.1and 2.2. 

Before considering the issue of the judicial interpretation of connection in Article 6 

of the Brussels Convention (now Article 8 of the Brussels I Recast), it is worth 

examining the controversy over the competent authority empowered to interpret the 

provisions of the Brussels Convention in order to appreciate who has jurisdiction in 

the Convention’s interpretation. The issue was controversial until a protocol to the 

1968 Brussels Convention was adopted in 1971 to address the issue by conferring 

this jurisdiction on the ECJ, which came into force in 1975.21  

The issue of connection stated in Article 6 (1) of the Brussels Convention was 

strengthened by the Bundesgerichtsh, the German Federal Court of Justice, in 

Athanasios Kalfelis v Bankhaus Schröder, Münchmeyer, Hengst & Co. and others.22 

The Bundesgerichtsh asked the Court (Fifth Chamber) two questions regarding the 

connection: 

“(a) Must Article 6 (1) of the EEC Convention be interpreted as 

meaning that there must be a connection between the actions against 

the various defendants? 

(b) Whether the connection between the actions should be essentially 

of the same fact and law, or must a connection be assumed to exist 

only if it is expedient to hear and determine them together to avoid 

                                                 
20Land Berlin v Sapir (2013) C-645/11 THE COURT (Third Chamber). 
21Freeman E, ‘EEC Convention on Jurisdiction and Enforcement of Civil and Commercial Judgments, 

The’ (1981) 3 Northwestern Journal of International Law & Business (Nw.J.Int’l L.& Bus.), p 497, 

Available at: 

http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1102&context=njilb last 

accessed 16/09/2019. 
22(1998) 189/87. 
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the risk of irreconcilable judgments resulting from separate 

proceedings such as cases of compulsory joinder?”23  

There were three related matters surrounded the judicial interpretation of connection 

pursuant to Article 8 of the Brussels I Recast: (i) when it is possible to join two 

different proceedings; (ii) the ability to join two claims with two different legal basis 

in one proceeding; and (iii) the assumption of good faith on the part of the claimant 

in applying Article 8 of the Brussels I Recast.  

2.1. Requirement to join two different proceedings  

Regarding the capability to join two different proceedings, two issues remain under 

Article 6 of the Brussels Convention: one is whether a connection must exist 

between the claims made by the same plaintiff against several defendants; the other 

is the nature of the connection. Athanasios Kalfelis,24 best illustrated the above 

issues.  

Kalfelis brought an action against the following: Bankhaus Schröder, Münchmeyer, 

Hengst & Co., Frankfurt am Main; Bankhaus Schröder, Münchmeyer, Hengst 

International SA, Luxembourg; and Ernst Markgraf, a procuration holder for the 

first-named bank. The facts of the case were that Mr Kalfelis concluded a number of 

spot and futures stock-exchange transactions in silver bullion with the bank 

established in Luxembourg, through the intermediary of the bank established in 

Frankfurt am Main, with the participation of the latter’s joint procuration-holder; as a 

result, Kalfelis paid DM 344,868.52 to the bank in Luxembourg. The total loss with 

interest reached DM 463,019.08. Kalfelis alleged that the defendants were jointly 

and severally liable for the debit based on his claim of contractual liability with the 

first defendant (the bank established in Luxembourg), and against the second 

defendant (the intermediary of the bank established in Frankfurt am Main), for 

breach of the obligation to provide information on tort, since the defendants caused 

him to suffer a loss owing to their conduct contra bonos mores.25 Bankhaus 

                                                 
23Judgment of the Court (Fifth Chamber) of 27 September 1988. - Athanasios Kalfelis v Bankhaus 

Schröder, Münchmeyer, Hengst and Co. and others. - Reference for a preliminary ruling: 

Bundesgerichtshof - Germany. - Articles 5 (1) and 6 (3) of the Brussels Convention - More than one 

defendant - Concept of tort, delict and quasi-delict. - Case 189/87.  
24Athanasios Kalfelis v BankhausSchröder, Münchmeyer, Hengst and Co. and othersJudgment of the 

Court (Fifth Chamber) of 27 September (1988)189/87. 
25Against good morals. 
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Schröder, Münchmeyer, Hengst International SA challenged the jurisdiction of the 

German courts at every stage of the procedure. Among these challenges, Athanasios 

Kalfelis challenged the judicial interpretation of Article 6 of the Brussels Convention 

concerning joining two different proceedings (that there should be a connection 

between claims, and that the nature of the connection was essential in deciding 

whether to join the two proceedings in accordance to the Brussels Convention). 

With regard to the first issue, the Bundesgerichtsh enquired whether a connection 

must exist between the actions brought against the various defendants in order to 

apply for Article 6 (1) of the Brussels Convention. The Court held that the general 

rule of Article 2 of the Brussels Convention was that the jurisdiction was conferred 

to the courts of the state of the defendant’s domicile, regardless of their nationality. 

However, the jurisdiction provided for in Article 6 (1) is an exception to that 

principle, by which the specific feature of the jurisdiction requires that the defendant 

may be sued where he is one of a number of defendants in the courts for the place 

where any one of them is domiciled. This exception must thus be treated in a manner 

that allows no possibility of the very existence of that principle being called into 

question, and the court must make sure that there is no bad faith in the claimant 

preferring one jurisdiction to another, or doubt in applying Article 6 (1). The issue of 

bad faith in choosing jurisdiction is discussed in depth in section 2.3.  

Regarding the nature of the connection, the court must ensure that there is a 

connection between the claims made against each of the defendants, the nature of 

which must be decided individually in each case, to ensure the equality and 

uniformity of the rights and obligations under the Brussels Convention of the 

contracting states and of the persons concerned. Additionally, a national court has 

the discretion to determine in every single case whether the nature of that connection 

is of such a kind that it is expedient to determine those actions in order to avoid the 

risk of irreconcilable judgments resulting from separate proceedings.26 

                                                 
26Judgment of the Court (Fifth Chamber) of 27 September 1988. - Athanasios Kalfelis v Bankhaus 

Schröder, Münchmeyer, Hengst and Co. and others. - Reference for a preliminary ruling: 

Bundesgerichtshof - Germany. - Articles 5 (1) and 6 (3) of the Brussels Convention - More than one 

defendant - Concept of tort, delict and quasi-delict. - Case 189/87.  
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The application of Article 6 of the Brussels Convention in Kalfelis,27 was 

emphasised by Magnus and Mankowski,28 whose account makes it clear that 

national courts seising several claims have discretion according to four conditions 

under Article 6 to decide in each case if there is a proper connection between these 

claims justifying their being heard by a single court. The requirement of connection 

is purely functional, and demands an inquiry into whether there is a sufficient reason 

that there will be a high risk of irreconcilable judgments in severing the claims, and a 

necessity to avoid such a risk. Furthermore, the required connection must be 

conferred to the authority of a national court to decide. It would be extremely 

difficult to restrain the freedom of the national court from deciding whether there is a 

sufficient connection with respect to these claims. However, it is controversial if the 

court still has such authority when the two claims have two different legal basis. For 

instance, in the Réunion Européenne SA,29 authority was restrained when there were 

two different claims with different legal basis, and it was held that in this situation 

there was no sufficient connection.30 Similarly, in Athanasios Kalfelis,31 it was 

concluded that a court which has jurisdiction under Article 5 (3) over action in so far 

as it is based on tort or delict does not have jurisdiction for another action not based 

on tort.32 

Therefore, according to the case in Athanasios Kalfelis v Bankhaus Schröder, 

Münchmeyer, Hengst & Co. and others,33 before the Court (Fifth Chamber) 

examined above, there must be a connection, and this connection should be 

interpreted as both claims being based on the same legal basis, to suggest that there 

is a proper connection to determine all the actions together. This approach is 

imperative, as it helps to raise the equality and fairness of procedures, preventing 

prejudice in the jurisdiction and the risk of irreconcilable judgments. 

                                                 
27v Bankhaus Schröder, Münchmeyer, Hengst & Co. and others (1998) 189/87. 
28Magnus U and Mankowski P, Brussels I regulation, vol 1 (Walter de Gruyter 2007), p 244. 
29Reunion Europeenne Sa and Others v Spliethoff’sBevrachtingskantoorBv and Another; ECJ 27 Oct 

1998.  
30Magnus U and Mankowski P, Brussels I regulation, vol 1 (Walter de Gruyter 2007), p 244. 
31Judgment of the Court (Fifth Chamber) of 27 September 1988. - Athanasios Kalfelis v Bankhaus 

Schröder, Münchmeyer, Hengst and Co. and others. - Reference for a preliminary ruling: 

Bundesgerichtshof - Germany. - Articles 5 (1) and 6 (3) of the Brussels Convention - More than one 

defendant - Concept of tort, delict and quasi-delict. - Case 189/87. 
32Judgment of the Court (Fifth Chamber) of 27 September 1988. - Athanasios Kalfelis v Bankhaus 

Schröder, Münchmeyer, Hengst and Co. and others. - Reference for a preliminary ruling: 

Bundesgerichtshof - Germany. - Articles 5 (1) and 6 (3) of the Brussels Convention - More than one 

defendant - Concept of tort, delict and quasi-delict. - Case 189/87, Paragraph 19. 
33(1998) 189/87. 
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The question remains concerning the extent to which two different proceedings with 

different legal basis can or cannot be adjudicated together.  

2.2. Connection between two different claims with two different legal basis  

As discussed with regard to Kalfelis v. Bankhaus Schröder, Münchmeyer, Hengst & 

Co. (1998) above, the applicability of Article 6 (1) of the Brussels Convention 

depends on whether there is a connection between several claimants brought by the 

same plaintiff, which depends on the national court that seised the dispute. If a 

required connection is found then several actions could be adjudicated together in 

order to avoid a risk of conflicting judgments resulting from separate proceedings. 

However, the second issue raised by the Bundesgerichtsh34 before the ECJ was 

whether there was a possibility of joining two different proceedings with two 

different legal basis.35 The ECJ stated that the required connection did not exist 

where the court was competent in matters of tort on the basis of Article 5 (3), since 

the court jurisdiction would not exceed over the contractual issues arising from the 

same context of the claim.36  

As noted by Danov,37 regardless of whether the factual elements are based on one 

another, the court will not have jurisdiction to hear an action for nullity and action 

for damages, since they are two claims based on two different legal basis under 

Article 5. In Danov’s view, based on the French Cour de Cassation (Supreme Court), 

ruled on Rudolph Roock Transeurope Haus-Haus Speditions,38 concerning claimed 

damages for unfair competition. The court held that it had no jurisdiction to hear a 

claim under the EU competition law for a declaration that the contract was void as 

being contradicted EU competition law, held to be covered under Article 5 (1) of the 

Brussels I Regulation; but that it did have jurisdiction for a claim of anti-trust 

damages arising out of breach of the EU competition law under Article 5 (3) of the 

                                                 
34Judgment of the Court (Fifth Chamber) of 27 September 1988. - Athanasios Kalfelis v Bankhaus 

Schröder, Münchmeyer, Hengst and Co. and others. - Reference for a preliminary ruling: 

Bundesgerichtshof - Germany. - Articles 5 (1) and 6 (3) of the Brussels Convention - More than one 

defendant - Concept of tort, delict and quasi-delict. - Case 189/87, Paragraph 14. 
35Magnus U and Mankowski P, Brussels I regulation, vol 1 (Walter de Gruyter 2007), p 244.  
36Athanasios Kalfelis v BankhausSchröder, Münchmeyer, Hengst and Co. and others Judgment of the 

Court (Fifth Chamber) of 27 September (1988)189/87. Paragraph 18. 
37Danov M, Jurisdiction and judgments in relation to EU competition law claims (Bloomsbury 

Publishing 2010), p 35. 
38Rudolph Roock Transeurope Haus-Haus Speditions v Boulnager Belgique [2005] ILPr 21 (Cour de 

Cassation (France)). 
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Brussels I Regulation.39 Therefore, the Danov view is against the joinder of two 

different proceedings premised on two different legal basis.  

The notion of the same legal basis being the main factor in joining two different 

proceedings was similarly adopted in Réunion Européenne SA.40 Reference was 

made to the Court (Third Chamber) by the Cour de Cassation (France) under the 

Protocol of 3 June 1971 on the interpretation of the Convention of 27 September 

1968 on jurisdiction and the enforcement of judgments in civil and commercial 

matters. The reference was for a preliminary ruling in the proceedings pending 

before that court between Réunion Européenne SA and Others and Spliethoff’s 

Bevrachtingskantoor BV, and the master of the vessel Alblasgracht V002, on the 

interpretation of Article 5 (1) and (3) and 6 of the said Convention of 27 September 

1968. 

Article 6 (1) was disqualified and the Court (Third Chamber) hampered the freedom 

of the national courts to join two different proceedings in contract and tort against 

different defendants, since in such circumstances there would be insufficient 

connection between these types of claims. Furthermore, Article 6 (1) was 

disqualified because the court seising the original claim was not the court of the 

place of domicile of one of the defendants. Article 6 (1) established the court 

jurisdiction in line with one of the defendants’ domiciles, but the dispute was before 

the French Court, and both defendants were not domiciled in France. 

The factual background of Réunion Européenne SA  

The facts of Réunion Européenne SA,41 were related to the master of a vessel being 

found to be liable when he failed to deliver goods in good condition to the consignee 

of the goods during a maritime transport operation on land and on sea. The goods 

were carried by sea from Melbourne (Australia) to Rotterdam (Netherlands), and by 

road under an international consignment note to Rungis in France. A claim was 

submitted by the insurers after the subrogation of the rights of the company Brambi 

Fruits, a French registered company, to the insurers. The insurers in the proceedings 

                                                 
39Danov M, Jurisdiction and judgments in relation to EU competition law claims (Bloomsbury 

Publishing 2010), p 35.  
40Reunion Europeenne Sa and Others v Spliethoff’sBevrachtingskantoorBv and Another; ECJ 27 Oct 

1998. 
41Ibid. 
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consisted of nine insurance companies and the company Réunion Européenne was 

the lead insurer. The claim was initiated by the insurers in France relating to damage 

to a shipment of pears (due to a breakdown in the cooling system), against the issuer 

of the bill of lading Refrigerated Container Carriers Pty Ltd (hereinafter RCC) in 

Sydney, Australia.  

The insurers in Réunion Européenne SA,42 also sued Spliethoff's 

Bevrachtingskantoor BV as an actual maritime carrier of the goods by sea for the 

shipment damages. Furthermore, a claim was made against the master of the vessel 

Alblasgracht V002, as representative of the owners and charterers of that vessel, 

before the Tribunal de Commerce (Commercial Court), Créteil, in whose jurisdiction 

Rungis is situated. 

Since the bill of lading did not disclose any contractual relationships between the 

consignee and the maritime carrier, there was no contractual relationship between 

them. Consequently, the insurer could not sue the maritime carrier pursuant to 

Article 5 (1) of the Brussels Convention on the grounds that it was related to matters 

of contract, and the dispute between the consignee and the carrier was a matter of 

tort, which was the application of Article 5 (3) of the Brussels Convention. The 

liability between the consignee and the issuer of the bill of lading was contractual 

and based on the bill of lading, but the bill of lading did not disclose contractual 

liability against the carrier, so it was a tort claim. The jurisdiction of tort has to be 

regulated by Article 5 (3) of the Convention, since it covers all actions towards the 

defendant that are not related to contract matters. The bill of lading was a matter of 

contract covered under Article 5 (1), whereby a contractual relationship was freely 

entered into between the consignee and the issuer of the bill of lading (RCC) in 

Sydney, but there is no contractual relationship between the consignee and the 

maritime carrier or the master of the vessel.43 The concept of matters relating to tort, 

delict, or quasi-delict within the meaning of Article 5 (3) of the Convention is an 

independent concept covering all actions which seek to establish the liability of a 

                                                 
42Reunion Europeenne Sa and Others v Spliethoff’sBevrachtingskantoorBv and Another; ECJ 27 Oct 

1998. 
43Ibid. 
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defendant and which are not related to a contract within the meaning of Article 5 

(1).44 

It was submitted that the claim was in contract against the Australian issuers of the 

bill of lading under which the goods were carried, and a tort claim against the Dutch 

carriers and the master of the ship in which they were carried. There was no 

jurisdiction under Article 6 (1) concerning the defendant’s jurisdiction according to 

his domicile, because none of the defendants were domiciled in France. The Court 

(Third Chamber) weakened the power of the national courts to join several actions 

by referring to Kalfelis.45 The Court (Fifth Chamber) held in Kalfelis that “a court 

which has jurisdiction under Article 5 (3) of the Convention over an action in so far 

as it is based on tort or delict does not have jurisdiction over that action in so far as it 

is not so based”.46 According to the passage in Kalfelis, the Court (Third Chamber) 

held in Paragraph 50 in Réunion Européenne that “… two claims in one action for 

compensation, directed against different defendants and based in one instance on 

contractual liability and in the other on liability in tort or delict cannot be regarded as 

connected”.47 

The ruling of Réunion Européenne,48 was further strengthened in Watson,49 

specifically in Aparta’s appeal as a second defendant in the proceedings. The case 

reached an amicable settlement between parties after Mr Watson brought the case to 

an appeal court before Judge Latham, LJ. and Lloyd, J.50 The decision in Aparta’s 

appeal was issued by Mr James Goudie, QC.  

The factual background of Watson 

The facts of the case concern a British holidaymaker, Mr Watson, who was injured 

while on a package holiday in Spain. The package was bought from the anchor 

defendant (First Choice). Mr Watson was resident in an accommodation block of a 

                                                 
44Athanasios Kalfelis v Bankhaus Schröder, Münchmeyer, Hengst and Co. and others (1988)189/87, 

para 18. 
45Athanasios Kalfelis v Bankhaus Schröder, Münchmeyer, Hengst and Co. and others (1988)189/87. 
46(1988)189/87, para 21. 

47[1998] ECR I‑6511, para 50. 
48Reunion Europeenne Sa and Others v Spliethoff’sBevrachtingskantoorBv and Another; ECJ 27 Oct 

1998. 
49WATSON v. FIRST CHOICE HOLIDAYS AND FLIGHTS LTD. AND ANOTHER. [2001] EWCA 

Civ 972. 
50JUDGE BLJ, LATHAM LJ and LLOYD MJ, ‘Court of Appeal’ (1968).WATSON v. FIRST 

CHOICE HOLIDAYS AND FLIGHTS LTD. AND ANOTHER [2001] EWCA Civ 972.  
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resort called Xanadu, forming part of a large resort complex at Playa de las 

Americas. He was invited by a guest in a block called Caledonia Park owned and 

managed by the second defendant, Aparta Hotels Caledonia S.A (Aparta), but was 

refused entry. He was chased by a security guard summoned by a manager from the 

neighbouring resort complex and when he reached a low wall of some 35 cm in 

height and jumped over it to flee; there was on the other side of the wall a drop of 

some 20 metres to a road, whereupon he fell down from the wall and was seriously 

injured. 

On the basis of this injury, the holidaymaker took legal action before the English 

courts against First Choice, based on the contract under which he bought the holiday. 

Mr Watson argued that, pursuant to the terms of the package holiday contract, the 

first defendant (First Choice) undertook to bear responsibility for bodily injury 

caused to him as a result of the proven negligent acts or omissions of its employees, 

agents, suppliers, and sub-contractors, and their servants and agents while in the 

course of their employment.51 

Mr Watson alleged that such terms applied to this case as this accident occurred 

because First Choice had breached the contract, or that the managers or proprietors 

of the complex, and/ or the security guard, were guilty of negligence, for which First 

Choice was responsible according to the terms of the contract. It was noted that there 

was a lack of adequate training or supervision given to the security guard, resulting 

in disproportionate, unnecessary and inappropriate behaviours, and there was 

inadequate lighting and the absence of any fencing or warning of the 20 metre drop, 

which rendered the complex grounds unsafe.52 

Furthermore, Mr Watson tried to bring a tort claim against Aparta Hotels Caledonia 

SA. He justified the claim against Aparta pursuant to Article 6 (1) of the Brussels 

Convention, which states that a person domiciled in a contracting state may also be 

sued where he is one of a number of defendants in the courts of the place where any 

one of them is domiciled. Mr Watson claimed that Aparta Hotels Caledonia SA was 

responsible for the negligence of the Spanish security guard at the same court 

proceedings, and brought a claim against the manager alleging that there was a lack 

                                                 
51Ibid.  
52Ibid. 
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of lighting, fencing, and warnings in the complex. Therefore, the claim against First 

Choice and Aparta was a matter relating to contract and tort respectively.  

Aparta argued to have the proceedings set aside on the grounds that the English 

courts had no jurisdiction over the claim against it, a Spanish company; a Spanish 

company could not be sued in England relying on the Réunion,53 passage. Master 

Eyre rejected Aparta’s application and Aparta appealed the decision of Master Eyre 

before Mr James Goudie, QC, who decided that Aparta’s appeal from the decision of 

Master Eyre dismissing their application to set aside the proceedings would be 

allowed. Réunion Européenne SA v. Spliethoff's Bevrachtingskantoor BV and the 

Master of the Vessel Alblasgracht,54 was the passage the learned deputy judge of the 

High Court relied on in accepting Aparta’s appeal, which considered that a claim 

based on contract has no connection with a claim based on tort in order to be heard 

together.55  

Mr Watson appealed to the Court of Appeal after being granted permission by Lord 

Justice May. On the one hand, Aparta as the second defendant was represented by 

Mr Evans-Tovey, who argued in Mr Watson’s appeal that the English courts had no 

jurisdiction with regards to Mr Watson’s claim against it, as Aparta was a Spanish 

company. Mr Evans-Tovey argued that the Réunion,56 passage was clear in that two 

different legal proceedings must share the same legal basis to be joined in one 

proceeding, and accordingly Watson’s appeal should be plainly dismissed. On the 

other hand, Mr Saggerson on behalf of the appellant stated that, regardless of the 

passage, the appeal should be allowed due to the nature and the fact of the claims. 

Alternatively, there must be a reference to the ECJ in order to clarify that position. 

The Court of Appeal concluded that a reference was necessary to help the domestic 

courts to proceed properly with the matter, for reasons set out in this judgment.57 

                                                 
53Reunion Europeenne Sa and Others v Spliethoff’s Bevrachtingskantoor Bv and Another; ECJ 27 Oct 

1998. 
54V002 Case C-51/97 [1998] ECR I-6511 (“Réunion Européenne”). 
55JUDGE BLJ, LATHAM LJ and LLOYD MJ, ‘Court of Appeal’ (1968). WATSON v. FIRST 

CHOICE HOLIDAYS AND FLIGHTS LTD. AND ANOTHER [2001] EWCA Civ 972. 
56Reunion Europeenne Sa and Others v Spliethoff’s Bevrachtingskantoor Bv and Another; ECJ 27 Oct 

[1998] ECR I‑6511, para 50. 
57WATSON v. FIRST CHOICE HOLIDAYS AND FLIGHTS LTD. AND ANOTHER. [2001] EWCA 
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The clarification of the Court of Appeal was that there was a significant connection 

in both fact and law concerning the contractual claim against the holiday company, 

and a claim based on the negligence of the resort complex separately sued in tort. 

There was an ambiguity regarding the distinction between the contexts of Article 6 

(1) governing co-defendants’ and third parties’ jurisdiction, and Article 5 (1) and 5 

(3) governing jurisdiction for contract and tort. The Court of Appeal referred the 

matter to the ECJ, but the matter was deemed incomprehensible by the Court of 

Appeal and the reference was withdrawn when the case was settled.58 

However, in Freeport Plc,59 the Court (Third Chamber) had the opportunity to 

elucidate the judgment in Réunion Européenne,60 by a reference from the Högsta 

Domstolen (Supreme Court of Sweden) concerning the interpretation of Article 6 (1) 

of the Brussels I Regulation. Freeport Plc concluded that it did not contradict with 

the Brussels I Regulation to join two different proceedings under the Brussels I 

Regulation, even if premised on two different legal basis. 

The factual background of Freeport Plc  

Freeport Plc,61 is a significant case as it deviates from the same legal basis as a 

criterion on which to decide that there is a proper connection to join two different 

proceedings. The judgment emphasised the importance of the same fact and law as a 

factor to join two different proceedings. The case concerned an agreement reached 

between Mr Arnoldsson and Freeport Plc, a company incorporated under English 

law. The agreement provided that once a factory had been opened in Sweden the 

claimant was entitled to a success fee of £500,000. Arnoldsson had the right under 

the agreement terms to be paid by the company which was to become the owner of 

the factory site. Despite the factory being opened on a site owned by Freeport AB, a 

company incorporated under Swedish law, neither of the companies fulfilled their 

obligation to pay the required fee to Mr Arnoldsson. Subsequently, Arnoldsson 

commenced legal proceedings against both companies before the Swedish courts. 

The claim against Freeport Plc falls under Article 6 (1) of the Brussels I Regulation 

(now Article 8 (1) of the Brussels I Recast). Freeport Plc contended that Article 6 (1) 

                                                 
58Glass D, Freight Forwarding and Multi Modal Transport Contracts (Taylor & Francis 2013), p 234. 
59Freeport Plc v. Arnoldsson Case, (2007) All ER (D) 160, (2007) ECR I-8319. 
60Reunion Europeenne Sa and Others v Spliethoff’s Bevrachtingskantoor Bv and Another; ECJ 27 Oct 

1998. 
61Freeport Plc v. Arnoldsson Case, (2007) All ER (D) 160, (2007) ECR I-831. 
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was irrelevant because of the different basis of each claim. The first claim against 

Freeport Plc was based on the contract, as the written agreement between 

Arnoldsson and Freeport Plc disclosed a contractual relationship, while the action 

against Freeport AB, with whom Arnoldsson did not have a contractual relationship, 

was based on tort, delict or quasi-delict, as no legal representative or agent of 

Freeport AB gave any undertaking to Mr Arnoldsson.62  

In particular, the parties’ allegations were based on the facts that the factory shop 

was opened in Kungsbacka (Sweden) as a branch of the wide factory shop’s retail 

centres in various places in Europe. The oral agreement concluded between the 

company and Mr Arnoldsson stated that the latter should be entitled to a success fee. 

A later written undertaking confirmed the oral agreement, but added three more 

conditions to the payment of the success fee, one of which provided for the payment 

to be made by the company which was to become the owner of the Kungsbacka site. 

Freeport AB as a subsidiary company incorporated under Swedish law owned the 

Kungsbacka factory shop.63 

Both companies failed to fulfil their promises. Mr Arnoldsson sued both in Sweden 

before the District Court.64 Mr Arnoldsson justify his claim against the subsidiary 

company pursuant to Article 6 (1) of the Brussels I Regulation.65 However, Freeport 

AB applied to set aside this request because it was not a party to the agreement, nor 

did it exist when the agreement was concluded. Moreover, Freeport Plc challenged 

the jurisdiction of the court by arguing that it was not instituted in Sweden, and that 

Article 6 (1) could not be applied as there was no close connection between the 

claims to justify the jurisdiction to the District Court. It added that the claim against 

it was based on contract while that against the subsidiary company was based on tort, 

thus the non-contractual relationship between the claimant and the subsidiary 

company justified the exclusion of the application of Article 6 (1) as both actions 

were unconnected.66 

                                                 
62Hill J and Chong A. International Commercial Disputes: Commercial Conflict of Laws in English 

Courts. (Bloomsbury Publishing 2010), p 177-178. 
63Freeport Plc v. Arnoldsson Case, (2007) All ER (D) 160, (2007) ECR I-831, para 9-11. 
64Göteborgs tingsrätt (Göteborg District Court) in Sweeden. 
65Freeport Plc v. Arnoldsson Case, (2007) All ER (D) 160, (2007) ECR I-831, para 13-14. 
66Ibid, para 15. 
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The inadmissibility plea was rejected by the District Court.67 Following that, an 

appeal was dismissed when Freeport Plc appealed before the Western Sweden Court 

of Appeal.68 Thereafter, the company took the case to the Supreme Court69 which 

pointed out that the Court of Justice in Case 189/87 Kalfelis,70 held that:  

“A court which has jurisdiction under Article 5 (3) of the Convention 

of 27 September 1968 on Jurisdiction and the Enforcement of 

Judgments in Civil and Commercial Matters over an action in so far 

as it is based on tort or delict does not have jurisdiction over that 

action in so far as it is not so based”.71 

Based on this citation Freeport Plc alleged that there was no legal basis for Article 6 

(1) to be applied against Freeport Plc and Freeport AB, rather there ought to be two 

separate claims, one in tort under Article 5 (3) for Freeport AB, and claim on 

contract against Freeport Plc under Article 5 (1). It also referred to Réunion 

Européenne and Others,72 stating that “two claims in one action for compensation, 

directed against different defendants and based in one instance on contractual 

liability and in the other on liability in tort or delict cannot be regarded as 

connected”.73  

Relating to this point of law, the national court decided to clarify whether the claim 

against Freeport AB was still considered contractual, despite the fact that no 

undertaking had been given by either the company’s legal representative or its agent. 

The Supreme Court decided to stay the proceedings, and referred the case to the ECJ 

to seek a preliminary ruling on several questions from the Court (Third Chamber), 

including:  

“Is an action based on an alleged obligation on the part of a joint-

stock company to make a payment as a consequence of an 

                                                 
67Ibid, para 16. 
68Hovrätten för Västra Sverige.; Freeport Plc v. Arnoldsson Case, (2007) All ER (D) 160, (2007) 
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19 

undertaking given to be regarded as being based on contract for the 

application of Article 6 (1) of … Regulation [No 44/2001], even 

though the party which gave the undertaking was neither a 

representative nor an agent of the company at the relevant time?”74 

Both parties and the Commission of the European Communities agreed that the 

expression “matters relating to contract” is not to be understood as covering a 

situation in which there is no obligation freely assumed by one party towards 

another.75 

It was submitted by Freeport Plc that the relationship between Freeport AB and Mr 

Arnoldsson was non-contractual, as there was no undertaking between them, and 

there was no legal representative or agent of Freeport AB to give any undertaking to 

him, nor did the company ratify the agreement for payment of the sum due.76 

Mr Arnoldsson’s observation submissions before the Court of Justice detailed that 

the Kungsbacka factory shop was not yet open and was not owned by either Freeport 

Plc or Freeport AB at the date of conclusion of the agreement, and there was no legal 

representative or agent in a position to represent Freeport AB. However, Freeport Plc 

concluded the agreement both on its own account and for Freeport AB, which would 

own that shop in the future. Furthermore, instruction was given by the agreement 

from the parent company towards the future subsidiary company Freeport AB to pay 

Mr Arnoldsson the sum due. Freeport AB’s obligation for payment would be 

accepted by joining the Freeport group. Therefore, it was clear from the agreement 

that Freeport AB freely accepted the obligation, despite its being non-contractual in 

nature; thus, it nevertheless formed part of a contractual relationship, since the 

contractual relationship between Mr Arnoldsson and Freport AB was based on the 

parent company signing the agreement on its own account and for Freeport AB, and 

by that agreement Freeport Plc gave instructions that the payment obligation by 

Freeport AB would be accepted by joining the Freeport group.77  
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Finally, the Commission argued that the legal relationship between Freeport AB and 

Mr Arnoldsson must be determined in the main proceedings by the national court by 

examining all the factual and legal circumstances of the case to confirm if Freeport 

Plc was the legal representative or agent to Freeport AB when the agreement was 

concluded. Nevertheless, the Commission considered that it was not sufficient to 

determine the legal relationship between those parties, as this was redundant and not 

relevant to the interpretation of Article 6 (1) of the Brussels I Regulation.78 

The Commission submitted that there was no relation between paragraph 50 of the 

judgment in Réunion Européenne and Others,79 and the interpretation of Article 6 

(1) of the Brussels I Regulation. There was a significant difference in the main 

proceedings regarding the factual and legal context of both cases. The main 

proceedings in Réunion Européenne,80 concerned a claim before a court of a member 

state in which none of the defendants were domiciled. However, the main 

proceedings in the case were brought before a Swedish court, and Freeport AB has 

its head office in Sweden. The Commission took the view that paragraph 50 of the 

judgment in Réunion Européenne and Others,81 merely served as a reminder of the 

general rule that jurisdiction is based on the defendant’s domicile, and should be 

interpreted strictly. The paragraph notes that “two claims in one action for 

compensation, directed against different defendants and based in one instance on 

contractual liability and in the other on liability in tort or delict cannot be regarded as 

connected”82. The Commission concluded that Article 6 (1) of the Brussels I 

Regulation could not be excluded simply because of one of two claims being based 

on contract and the other on tort or delict. However, the national court might take 

this into consideration to assess or justify whether there was a connection between 

those claims to be heard and determined together, in order to avoid the risk of 

irreconcilable judgments resulting from separate proceedings.83 

The national court asked whether such an action brought by Mr Arnoldsson against 

Freeport AB was contractual in nature. It took the view that in order for Article 6 (1) 
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to apply there must be identical legal basis in the two actions brought against 

different defendants before the courts of the place where any one of them was 

domiciled.84 The ECJ court referred to C‑Reisch Montage,85 in its answer, which 

clarified that to sue a defendant in the courts of another EU member state constituted 

derogation from the general principle provided for in Article 2 of the Brussels I 

Regulation (to sue a defendant where he is domiciled). Such derogation from the 

general rules to the special rules must be strictly interpreted in a manner that does 

not go beyond the cases expressly envisaged by the Brussels I Regulation.86 It is not 

apparent from the wording of Article 6 (1) of the Brussels I Regulation that it is a 

requirement for the actions brought against different defendants to have similar legal 

basis.87 

The ECJ pointed out that the wording of Article 6 (1) of the Brussels I Regulation 

did not require an identical legal basis in both actions brought against different 

defendants for its provisions to apply, and referred to Kalfelis:  

“For Article 6 (1) of the Brussels Convention to apply, it must be 

ascertained whether between various claims brought by the same 

plaintiff against different defendants, there is a connection of such a 

kind that it is expedient to determine those actions together in order to 

avoid the risk of irreconcilable judgments resulting from separate 

proceedings”.88 

Thus, paragraph 13 of Kalfelis,89 did not also express the need for a similar legal 

basis in order to join two different proceedings. Furthermore, the ECJ referred to 

Roche Nederland,90 which held that the main factor to consider was whether there 

was a contradiction between judgments, not solely the divergence in the dispute 
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outcome; rather there must be a divergence based in the context of the same situation 

of law and fact.91 

The ECJ stated that the national court had the discretion to assess whether there was 

a sufficient connection between the several claims brought before it which could lead 

to a risk of irreconcilable judgments if those claims were determined separately. The 

national court, to assess such a connection, must take into account all the necessary 

factors in the case file, one of which might be appropriate yet unnecessary for the 

assessment: the consideration of the legal basis of the actions brought before that 

court.92 Paragraph 50 of the judgment in Réunion Européenne and Others,93 was not 

relevant to the interpretation of Article 6 (1), because neither defendant was 

domiciled in the country where the main court proceedings were initiated.94 

As addressed by the Commission, the Réunion Européenne and Others,95 case and 

the present case Freeport Plc v. Arnoldsson,96 had different factual and legal 

contexts. The Réunion case was not the application of Article 6 (1) of the 

Convention, which was an issue in the main proceedings, but the issue of the 

application of Article 5 (1) and 5 (3) of the Brussels Convention, which concerned 

two special jurisdictions, one action in contract and the other in tort or delict.97 

None of defendants in Réunion,98 were domiciled in the country where the main 

court proceedings were initiated, whereas in the present case the action was brought 

pursuant to Article 6 (1) of the Brussels I Regulation before the court for the place 

where one of the defendants in the main proceedings had its head office. This 

difference certainly made the judgment in Réunion Européenne SA v Spliethoff’s 

Bevrachtingskantoor BV,99 irrelevant.100 
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It was submitted that the application of Article 5 (1) and (3) (Réunion Européenne) 

and the application of Article 6 (1) (Freeport Plc) were different. It would 

undermine the provisions of the Brussels Convention to accept that the limited 

exhaustive list of cases under Article 5 jurisdiction could serve as a basis to hear 

other actions. In Freeport Plc the jurisdiction was based on Article 2 of the Brussels 

I Regulation, thus it was possible to apply Article 6 (1) of that Regulation when there 

was a connection of such a kind that it was expedient to determine those actions 

together, in order to avoid the risk of irreconcilable judgments resulting from 

separate proceedings. However, the divergence should arise in the context of the 

same situation of law and fact, without there being any need for the actions brought 

to have identical legal basis, as this would not preclude the application of Article 6 

(1) of the Brussels I Regulation.101 Subsequently, the Court (Third Chamber) ruled 

that: 

“Article 6 (1) of Council Regulation (EC) No 44/2001 on jurisdiction 

and the recognition and enforcement of judgments in civil and 

commercial matters is to be interpreted as meaning that the fact that 

claims brought against a number of defendants having different legal 

basis does not preclude application of that provision”.102 

The interpretation made by the ECJ in the Freeport case under Article 6 (1) was 

clear, as Hill and Chong state: 

“Where an action is brought before the court for the place where one 

of the defendants has its head office, Article 6 (1) applies, 

notwithstanding the fact that the claims brought against different 

defendants have different legal basis. Because, on the facts of the 

case, the claims against the two defendants were related; Arnoldsson 

was entitled to bring proceedings in Sweden against Freeport AB on 

the basis of Article (2) (in tort) and Freeport plc on the basis of 

Article 6 (1) (for breach of contract)”.103 
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Similarly, Torremans stated that the case aimed to avoid the risk of irreconcilable 

judgments. He clarified that it was not enough to have a simple divergence, as there 

could be a close connection which could produce irreconcilable judgments, which 

required focusing on whether there was an identical factual situation and a 

converging legal situation. The second requirement was met even when the legal 

basis for each case was not the same. The identical juridical basis should not be 

disregarded by the national judge despite its not being a decisive factor.104 

It is apparent that Freeport Plc,105 followed the judgment issued in Gascoine,106 

when it joined two different proceedings based on two different legal basis on the 

ground that both claims were based on the same facts and law. 

The factual background of Gascoine 

In Gascoine,107 the plaintiffs had bought a French horse to use as a show jumper, and 

they sued the defendants when it went lame within two months of purchase. The first 

defendant was a bloodstock agent domiciled in England, and the second a German 

veterinary surgeon whom the first defendant had instructed to examine and report on 

the horse’s condition. The veterinary’s report provided that the horse had navicular 

problems. However, it was alleged by the first defendant that, according to a 

telephone conversation, he was assured by the veterinary surgeon that the problem 

was not serious, and would not affect the horse in its career as a show jumper.  

The issue that came into question was that the second defendant was domiciled in 

Germany, and he alleged that it was not permissible to be sued in the English courts; 

pursuant to Article 2 of the EEC Judgments Convention 1968, the defendant shall be 

sued in the court of the contracting state in which he is domiciled. The deputy judge 

declared that the court had no jurisdiction over the second defendant, therefore the 

claimant appealed before the English Court of Appeal, which thereupon applied 

Article 6 to the case, stating that the jurisdiction must be decided according to 

Article 6 (2) of the EEC Judgments Convention 1968, to examine whether there was 

an intention by the claimant to sue one of the defendants for the sole reason of 
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avoiding the other defendant’s competent court. Furthermore, Article 6 (1) of the 

EEC Judgments Convention 1968 should also be applied, as the national court 

jurisdiction was based on the questions of whether there was a connection between 

the several claims against the several defendants, and whether there was a high risk 

of irreconcilable judgments between the claims if they had been heard separately. 

The Court of Appeal allowed the claimant to appeal against the judgment, holding 

that “they could not proceed against a German defendant in the English courts”, as 

this was “contrary to Article 6 (1) of the EEC Judgments Convention 1968”. The 

Court of Appeal held that Article 6 (1) should apply where there was a potential 

conflict of law which could be resolved by a reference to the ECJ, or where there 

was a potential conflict of fact which would ultimately lead to conflicts of law in 

such a way that they could not be reconciled. Conflicts of fact could not be 

reconciled due to different conclusions being reached by different judges based on 

hearing different witnesses, and court decisions hinged on the reliability of those 

hearings. However, conflicts on conclusions of law might be reconciled if they 

involve different points of European law, by referring the matter to the ECJ. The 

Court of Appeal applied Article 6 (1) of the Brussels Convention to the facts of the 

case and found that the German defendant had to be sued in the English courts, as 

there was a possibility of conflicts of facts.108  

Moreover, as explained by the Court of Appeal in Gascoigne,109 regarding the 

interpretation of the EEC Judgments Convention 1968, Article 2 makes the 

defendant’s domicile the basic principle on which to determine the Court’s 

jurisdiction. Furthermore, the exceptional succeeding articles, including Article 6 

(1), must not give an unduly wide or loose construction in a manner that could 

destroy the general principles of Article 2.110 The succeeding principles of Article 6 

(1) should not be treated as so subservient that they are only invoked in exceptional 

circumstances. According to the facts of the case, the option under Article 6 (1) was 

valid for the claimant to sue both defendants with different domiciles under the 

English court’s jurisdiction as a potential conflict on a vital issue of facts was 

demonstrated in the case. 

                                                 
108Ibid. 
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Danov was also convinced that, based on the Gascoigne,111 case, the risk of 

irreconcilable judgments depended on the risk of inconsistent findings of facts as 

much as on the risk of inconsistent findings of law.112 Based on Danov’s argument, 

there is a risk of contradiction between judgments that enhances the rationale for 

joining two different proceedings when a divergence arises in the context of facts 

and law rather than in the legal basis of two claims. 

Furthermore, it was held in Land Berlin,113 that the main factor in considering 

actions brought against different defendants was that the actions in the main 

proceedings had their origin in a single situation of law and fact; the wording of 

Article 6 (1) does not indicate that the legal basis of several actions should be 

identical. Accordingly, the regional authority claimed to recover an amount it had 

mistakenly paid as compensation against the defendants domiciled in other member 

states, in the case where those defendants relying on rights to additional 

compensation were closely connected, and it was necessary to determine them 

uniformly within the meaning of Article 6 (1). Hence, Land Berlin,114 supported the 

argument that the joinder of two different proceedings is only permitted when there 

is a risk of contradiction between facts and law. 

To sum up, it was held in Réunion that the issue was the application of Article 5 (1) 

and (3) of the Brussels Convention instead of Article 6 (1), as the claim was before a 

court of a member state in which none of the defendants was domiciled. However, in 

Freeport Plc the discussion was expanded and the issue was explained clearly, 

stating a different point of view whereby Article 6 (1) was applied, notwithstanding 

the fact that the claims brought against different defendants had different legal basis, 

as the provision does not state that the legal basis should be identical in order for 

Article 6 (1) to apply. Article 6 (1) applies where the divergence arises in the context 

of the same situation of law and fact. In Gascoine,115 there was a clear illustration of 

the same situation of law and fact. Differences in fact were more important than 

differences in law, because the latter could be avoided by referring the matter to the 
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ECJ. However, differences in the facts of cases were unavoidable due to the different 

conclusions reached by different judges based on hearing different witnesses, with 

the court decision hinging on the reliability of those hearings. Consequently, 

differences of fact were a vital reason for the arbitral tribunal to join two different 

proceedings with two different legal basis. 

It can be concluded on the one hand that it is not permissible to join two different 

proceedings with two different legal basis pursuant to Article 6 (1) where there is 

negation of the jurisdiction established under Article 5 as the “special jurisdiction” 

under contract and tort (Articles 5 (1) and 5 (3) of the Brussels Convention, 

respectively). This would undermine the provisions of the Brussels Convention to 

accept that the limited exhaustive list of cases under Article 5 jurisdiction could 

serve as a basis to hear other actions. The exception to this is where the divergence 

arises in the context of the same situation of law and fact, as strengthened in 

Freeport Plc v. Arnoldsson116 and Gascoine117. Similarly, those cases evidenced that 

where the jurisdiction is established under Article 2 of the Brussels Convention it 

becomes possible to apply Article 6 (1) where the divergence arises in the context of 

the same situation of law and fact.  

In some situations the claimant might bring a claim against a number of defendants 

with the sole object of ousting the jurisdiction of the courts of the state where one of 

the defendants is domiciled, as discussed in the following section.  

2.3. Consideration of intention 

The issue in examining the real intention of the party or parties pursuant to Article 6 

of the Brussels Convention (now Article 8 Brussels I Recast) is that it is difficult to 

provide courts with sufficient evidence related to the existence of bad intention to 

avoid the jurisdiction of other courts. For example, in Reisch Montage AG,118 an 

action for payment was brought in 2004 before the District Court119 in Austria 

against Mr Gisinger, domiciled in Austria, and Kiesel, whose registered office was in 

Germany. Kiesel stood security for Mr Gisinger to the amount of €8,689.22, and 

Reisch Montage sought repayment of that sum. The action was dismissed owing to a 
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bankruptcy proceeding initiated in 2003 against Mr Gisinger remaining undecided. 

As a result, the claim against Mr Gisinger was considered an inadmissible action. 

Accordingly, Kiesel challenged the court jurisdiction and alleged that the 

inadmissible claim was brought for the sole purpose of justifying the District Court’s 

jurisdiction. The District Court upheld Kiesel’s objection based on the lack of that 

court’s international and territorial jurisdiction. However, in the appeal the District 

Court’s decision was dismissed; the Austrian Regional Court120 held that the 

objection should be set aside. The reason for the objection being dismissed was best 

demonstrated in the ECJ. Kiesel appealed before the Supreme Court,121 which 

referred the question to the ECJ for a preliminary ruling. The ECJ held that Article 6 

(1) of the Brussels I Regulation “does not include any express reference to the 

application of domestic rules or any requirement that an action brought against a 

number of defendants should be admissible, by the time it is brought, in relation to 

each of those defendants under national law”. Hence, the Court was fully conscious 

regarding manipulation in the provision of Article 6 (1) in order to secure 

jurisdiction, but in this case it did not observe any fraudulent intent to manipulate 

Article 6 (1).122 Thus, the bad intention in applying Article 6 (1) in this case has been 

disregarded by the ECJ despite its being obvious from the facts of the case. The case 

highlighted the need to activate the application of the bad intention part of Article 6 

in practise. 

Furthermore, in Cartel Damage Claims (CDC) Hydrogen Peroxide SA v Akzo Nobel 

NV,123 a claim was brought by Cartel Damage Claims (hereinafter CDC) in 2006 in 

the context of cross-border multi-party cartel damages claims before the Dortmund 

Court against six cartel members. Bad faith in extending the jurisdiction of the Court 

was alleged, citing that the claimant withdrew action against the sole anchor 

defendant (Degussa) domiciled in Germany before proceedings were started, in 

accordance with a settlement that had been reached. The remaining non-German 

domiciled defendants challenged the international jurisdiction of the German court, 

and submitted that in the absence of Degussa, the German court had no jurisdiction 

to hear the claim. They argued that CDC and Degussa had intended to leave the 
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settlement open for a later stage with the sole object of securing the jurisdiction of 

the German court. As a result of the other companies’ allegations, the Dortmund 

Court decided to stay the proceedings, and referred this matter to the ECJ for a 

preliminary ruling on 26 June 2013. However, the ECJ did not uphold the 

allegations, and concluded that later negotiations for the settlement did not determine 

the requirements for the potential intention by CDC and Degussa to secure the 

German Court, and the out-of-court settlement did not itself prove collusion to 

artificially rely on Article 8 (1) to avoid the other defendants’ court jurisdiction.124 

Hence, the case also disregarded the application of bad intention, despite there being 

a strong argument from the remaining non-German domiciled defendants that the 

settlement was deliberately kept for a later stage intentionally, in to secure the 

jurisdiction of the anchor defendant’s court (i.e. in Germany).  

Hill and Chong confirmed the significance of courts being aware that Article 6 (1) 

had not been abused by a claimant when commencing a speculative claim against a 

first defendant in England under Article 2 merely to join a second defendant 

according to Article 6 (1).125 The issue was also raised by Briggs, who argued that 

Article 8 (1) of Brussels I Recast could be abused and collusively used by claimants 

where there was no real basis for the claim against the first defendant, but the 

claimant had used the anchor defendant with the aim of joining the second 

defendant. In addition, a claim could not be available against the second defendant, 

although the claimant intending to join him might have a document the claimant 

sought.126 

In brief, claims made on a flimsy basis, such as an inadmissible claim in Reisch 

Montage AG,127 or to leave the settlement for the claim open for a later stage as in 

Cartel Damage Claims,128 raise some doubts regarding opportunism in bad faith to 

justify and establish court jurisdiction under Article 8 (1) of the Brussels I Recast. 

Furthermore, the decisions of both these cases justify the need for a clear 
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interpretation of the exact standard regarding situations in which a claim could be 

made against a number of defendants with the sole object of avoiding the jurisdiction 

of the courts of the state in which one of the defendants is domiciled. 

3. Conclusions and beyond 

To summarise, according to case law there is a need for a clearer interpretation of 

Article 8 regarding jurisdiction under the Brussels I Recast, as there was widespread 

misunderstanding in some cases about the exact meaning in several parts of these 

provisions. For instance, Article 8 needs more illustration for the definition of the 

word “connection”, and whether it is permissible to join two different claims with 

two different legal basis. The definition was interpreted well in Freeport Plc,129 and 

Gascoine.130 However, regarding the intention consideration, it is unclear how bad 

intentions by claimants can be considered under Article 8 in attempts to remove third 

parties from the jurisdiction of their courts, which would otherwise be competent in 

their cases. The findings of this study demonstrate that the similarity of law and facts 

are the main factors that needed to be considered when joining a third party to the 

court proceedings under the Brussels I Recast and its previous versions. 

 

Nowadays there is a growing trend to submit business disputes to arbitration, which 

is considered to be a much more preferable forum than state justice for its globally 

received independence, neutrality, impartiality, flexibility, confidentiality, technical 

expertise, time and cost efficiency.131 The rationale for its interrelation is “arbitration 

and competition are quite a strange pair. They can be regarded as inherently 

contradictory and incompatible, but also as inherently complementary and 

compatible to each other”.132 Evidently, in Mitsubishi Motors v Soler,133 the US 

Supreme Court let the worldwide migration to the arbitrability of competition 

disputes underlining the “healthy regard for the federal policy favouring arbitration” 

by holding antitrust claims arbitrable. It further stated in Mitsubischi that the growth 

of American business and trade will not be encouraged if “we insist on a parachial 
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131 E.Gaillard and J. Savage (Eds.), Fouchard, Gaullard, Goldman on International Commercial 

Arbitration (The Hague/Boston/London, 1999), p. 801. 
132 Assimakis P. Komninos, Arbitration and EU Competition Law, p. 2, 

http://ssrn.com/abstract=1520105, accessed 11 February 2020. 
133 473 US 614 (1985). 

http://ssrn.com/abstract=1520105


31 

concept that all disputes must be resolved under our laws and in our courts.”134 

Undeniably the ruling of Mitsubishi is still influencing with vigor on the genesis of 

arbitration and competition matters, because arbitration is the creation of private 

autonomy based on the agreement of the parties to submit a future or current disputes 

to private individuals, the arbitrators, thus voluntarily withdrawing the regulation of 

their rights and obligations from the ambit of public justice. Conversely, competition 

law is the state mechanism, whose function is to restrain inappropriate private 

conduct in the market, in order to maximise the benefits of the economic activity of 

firms for the public good.135 Thus the ever increasing widespread use of arbitration 

as a means of settling competition law claims has a potential impact on competition 

law in the future.136 
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