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Abstract 

 

Hong Kong served as a significant intermediary in the legal transplant of takeover defence 

regulations from the United Kingdom to mainland China. The article aims to investigate 

whether the transplanted takeover defence regulation in China is in line with its highly 

concentrated ownership structure and current model of corporate governance. 

 

 

Introduction  

In 2010, China overtook Japan as the world's second-biggest economy4 making it the first 

country to surpass Japan in more than 40 years5. In October 2014, China’s citizen’s purchasing 

power parity outstripped that of the US citizens becoming the world’s largest according to the 

IMF.6 This extraordinary economic growth has been reflected in the Chinese securities’ market 

over the last two decades.7 Shanghai has now been considered as a world-class financial centre, 

increasingly being mentioned in the same terms as the traditional global financial centres. 

 

 
1 Senior Lecturer in Law, Coventry Law School, Coventry University. The author is grateful for the comments of Professor 
John Birds and Professor Emilios Avgouleas and the support from Ms Jiahong Lu and Mr Yongwu Fan of China Securities 
Regulatory Commission. 

2 Professor of Finance, Coventry Business School, Coventry University. 

3 Professor of Law, Nottingham Law School, Nottingham Trent University. 

4 FT, ‘China Overtakes Japan as World's Second-Biggest Economy’ Financial Times (14 February 2011) 
<http://www.bbc.co.uk/news/business-12427321>assessed 28 May 2019. 
5 Lindsay Whipp and Jamil Anderlini, ‘Chinese Economy Eclipses Japan’s’ Financial Times (16 August 2010).  
6 Szu Ping Chan, ‘China is about to overtake the US to Become the World’s Largest Economy’ The Telegraph (9 October 
2014) <http://www.telegraph.co.uk/finance/economics/11150427/China-is-about-to-overtake-the-US-to-become-worlds-
largest-economy.html > assessed on 28 May 2019. 
7 China Securities Depository and Clearing Corporation Limited, Annual report of China Securities Depository and 
Clearing Corporation Limited (2016) 20 see <http://www.chinaclear.cn/english/annu/about_alist.shtml > assessed 28 May 
2019. 
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In 2005, China launched a Non-tradable Share Reform aiming to gradually liberate all non-

tradable shares that could not previously be traded openly to the market. Prior to that reform, 

two thirds of the shares in the Chinese securities market were non-tradable.8 This 

evolutionary liberalisation in the liquidity of shares, together with the continuous opening up 

of the market to the rest of the world and the launch of schemes attracting foreign investment 

such as Qualified Foreign Intuitional Investors and RMB Qualified Foreign Institutional 

Investors, have increased the likelihood of cross-border hostile takeovers and takeover 

defence activities. This is because there are now more shares available in the market and 

more capital (foreign and domestic) being pumped to trade in these shares. From 1993 to the 

end of 2002, the total value of merger and acquisition deals in China was US 7.3 billion,9 

whilst in 2018 alone, domestic merger and acquisition deals in China achieved a total value 

of US 371.5 billion, a 36.4% increase from 2017.10 This extraordinary upsurge of M&A 

activities alongside the potential increase in takeover defence from the target firms 

necessitates a review of the existing regulatory framework for takeover defence mechanisms 

in China. 

 

Prior literature on takeover defences in China is mostly based on existing regulations and 

focuses on their restrictive nature.11 Little has been written on fundamental issues such as 

whether current takeover defence regulation is in line with the existing ownership structure 

and models of corporate governance and if possible misalignment affects the achievement of 

such legislative goal, i.e. whether the most vulnerable constituent of shareholders in a 

takeover event is accurately identified and sufficiently protected. 

 

To address these questions, this article analyses the development of the takeover and takeover 

defence regulations in the UK and China from a comparative perspective. The reason for 

adopting such an investigative approach is that takeover defence regulations in China were 

borrowed heavily from the UK via Hong Kong.12 Currently similar to the UK and Hong 

Kong, the power to decide on takeover defence actions in China is granted to the general 

meeting of shareholders. This article argues that this is in line with China’s ownership 

structure and corporate governance model. This model of takeover defence regulation, 

however, contributes towards majority shareholder dominance. The extremely concentrated 

ownership and weak control of the state in the securities market has resulted in majority 

shareholder dominance in China. As a consequence, the most vulnerable constituent of 

 
8 Wai Ho Yenue, ‘Non-tradable Share Reform in China: A Review of Progress’ (2009) 30 (11) Company Lawyer 340. 

9 Xiaobing Jin et al., ‘Research on Some Issues about Takeover Legal Regime for Listed Companies’ (2003) 2 Shanghai 

Stock Exchange Research 191-2. 

10 CSRC, China Securities Regulatory Commission Annual Report 2018 (China Financial & Economic Publishing House 
2018) 26. 
11 See Xiangsheng Cao and Yun Fang, ‘Regulating Takeover Defence of Listed Compnaies’ (2014) 67(3) Wuhan University 
Journal (Philosophy & Social Sciences) 23-8; Shiming Wang, ‘Analysing the Allocation of Decision Power in Takeover 
Defences’ (2012) 5 Securities & Future of China 55-5; Qiong Fu and Lin Chen, ‘The Changing Rule of Merger and Anti –
takeover of Listed Companies’ (2009) 23 Contemporary Law Review 92-7; Jianwen Wang, ‘Company Constitution Related 
Takeover Defensive Tactics: Adoption and Implementation under Current Regulation’ (2007) 2 Law Review 135-40; and 
Honggao Hu and Limei Zhao, ‘Decision Making and Regulation in Takeover Defence in Target Companies’ (2001) 2 China 
Legal Science 122-31.  
12 Wangwei Lin, ‘Destined Intermediary: The Role of Hong Kong in Shaping the Regulation of Takeover Defences in 
China’ (2012) 33(5) Company Lawyer 145-51.  
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shareholders in a takeover event is the minority shareholders, but not shareholders as a whole. 

The power given to general meetings to make decisions regarding takeover defence can be 

abused by dominant majority shareholders to retain corporate control and pursue their own 

self-interest. The discipline function of takeovers is thus diminished.   

 

This article is structured as follows. The first part examines the phenomenon of global 

convergence and divergence of corporate governance and sheds light on the theory of path 

dependence, which provides a theoretical basis for the subsequent analysis. The second part 

documents the legal transplantation of shareholder-centric takeover defence regulations from 

the UK to China via Hong Kong. The third part of the article examines how the self-

regulation model of takeovers and takeover defence regulation in the UK was established and 

how the current model of statutory regulation with strong self-regulatory characteristics has 

evolved from that. It also analyses the highly diverse shareholding structure in the UK in 

which the shareholder-centric takeover and takeover defence regulation is rooted. It then 

gives an overview of the establishment of the takeover and takeover defence regulation in the 

Chinese securities market and goes on to reveal how the corporatisation and privatisation of 

State-Owned Enterprises (SOEs) impact on the creation of China’s securities market, 

resulting in the special feature of China’s ownership structure; that is, an extremely 

concentrated shareholding structure by the state but with weak control. Consequently, unlike 

the typical agency problem faced by firms with sufficient dispersion of their shareholders’ 

base the main problem faced by Chinese firms, in terms of corporate governance, is the 

conflict between majority and minority shareholders due to the presence of a highly-

concentrated ownership structure. Finally, the article sheds more light in the aforementioned 

issue. It argues that the difference in ownership structure between China and UK affects the 

key issues of corporate governance in these two countries. British diverse ownership structure 

correlates with shareholder-management conflict. Shareholder-centred takeover defence 

regulation serves the legislative purpose of restricting management from exploiting 

shareholders’ interests. On the contrary, the extremely concentrated shareholding structure of 

Chinese firms results in majority-minority shareholder conflict.  

 

 

Path dependence 

The convergence of international corporate governance and laws has been a contested issue 

in the last two decades.13 It is argued that the convergence is driven by companies under 

pressure to adopt the best structure to avoid risks and failures in global competition.14 

Gordon and Roe extensively studied economic globalisation and its impact on the 

 
13 Angus Corbett and Steven Bottomley, ‘Regulating Corporate Governance’ in Christine Parker et al. (eds), Regulating 
Law (OUP 2004) 60-81. 
14 Frank Easterbrook and Daniel Fischel, The Economic Structure of Corporate Law (Harvard University Press 1991) 212-
18; Roberta Karmel, ‘Is It Time for a Federal Corporation Law?’ (1991) 55 Brooklyn Law Review, 55, 90 and Harold 
Demsetz, ‘The Structure of Ownership and the Theory of the Firm’ (1983) 26 The Journal of Law & Economics 373-7. 
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convergence and divergence of the global corporate governance system.15 The global 

economic integration urges companies to compete with foreign firms that are structured and 

governed differently. At a macro level, integration pushes countries to compete with each 

other to adopt the best corporate regulations in order to attract foreign investment and 

promote their businesses to generate national wealth.16 The legal transplantation is 

particularly widespread in emerging markets. Developing countries often adopt corporate 

legislation and regulations into their local regimes from countries with mature corporate legal 

systems. The legal transplantation of takeover defence regulations from the UK to China is an 

example of this. The success of the legal transplantation is, however, largely subject to a 

country’s political, historical, social and cultural background, since legal norms need to take 

into consideration social norms to achieve efficiency.17  

 

In the realm of corporate governance, it is frequently adopted to explain the persistence and 

divergence of corporate governance18 and other phenomena in the broad areas of commercial 

legislation, notably company law and securities law.19 Bebchuk and Roe20 argue about the 

importance of a country’s pattern of corporate ownership as a source of path dependence. 

Countries with similar economies may still differ because of differences in their ownership 

structures at earlier points in time. They argue that prior ownership structures affect 

subsequent structures on the grounds of efficiency due to sunk adaptive costs, network 

externalities, complementarities and multiple optima, etc.21 The initial ownership structure 

also influences the subsequent structure because of rent seeking; existing structures can 

persist due to the retention of rent seeking opportunities.22 The ‘beneficiaries’ or controllers 

will have ‘the incentive and power’ to maintain the existing structure and avoid the loss of 

their private benefits (structure-driven path dependence).23 This ‘rent protection’ theory is 

also adopted by Coffee to prove that concentrated ownership will prevail over dispersed 

ownership when the private benefits of control are high.24 In countries where legal rules 

favour controlling shareholders and encourage the presence of such controllers, the 

controlling shareholders’ political power will be enhanced, and the country will be more 

likely to retain such rules (rule-driven dependence).25 

 

 
15 Jeffery Gordon and Mark Roe, Convergence and Persistence in Corporate Governance (Cambridge University Press 
2004) 1. 
16 ibid. 1-2. Michael Jensen, ‘Eclipse of the Public Corporation’ (1989) Harvard Business Review 61-73. 
17 Eva Micheler, ‘English and German Securities Law: A Thesis in Doctrinal Path Dependence’ (2007) 123 Law Quarterly 
Review 252-85. 
18 Lucian Bebchuk and Mark Roe, ‘A Theory of Path Dependence’ in Jeffery N. Gordon and Mark J. Roe (eds), 
Convergence and Persistence in Corporate Governance (Cambridge University Press 2004) 78; R H Schmidt and G 
Spindler, ‘Path dependence and complementarity in corporate governance’ in J N Gordon and M J Roe (eds), 
Convergence and Persistence in Corporate Governance (Cambridge: CUP 2004) 114. 
19 Angus Young, ‘Rethinking the Fundamental of Corporate Governance: The Relevance of Culture in the Global Age’ 
(2008) 29 Company Lawyer 168. 
20 Bebchuk and Roe (n 18) 70. 
21 ibid. 78-82. 
22 ibid. 82.   
23 ibid. 78. 
24 John Coffee, ‘Convergence and Its Critics: What Are the Preconditions to the Separation of Ownership and Control?’ in 
Joseph McCahery et al. (eds), Corporate Governance Regimes: Convergence and Diversity (OUP 2002) 85.       
25 Bebchuk and Roe (n 18) 69-70.  
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The theory of path dependence provides a theoretical basis for the influence of the ownership 

structure on corporate governance, takeovers and takeover defence regulations. It therefore 

helps to explain the problems that can occur when countries with different ownership 

structures adopt the same model of corporate regulations. In the context of this article, the 

problems highlighted are those faced by China due to the transplantation of British style 

shareholder-centric takeover defence regulations. 

 

 

The legal transplantation 

General Principle 3 of the City Code on Takeovers and Mergers (City Code) ensures the 

shareholders’ ‘opportunity to decide on the merits of the bid’,26 whilst General Rule 21 

forbids conduct that potentially frustrates takeover bids without shareholder approval. These 

rules, together with previous rulings of the Panel on Takeovers and Mergers27, the watchdog 

of takeover transactions in the UK, on takeover defences, have showed the Panel’s 

intolerance toward takeover defences without shareholder approval and have effectively 

restricted managements’ temptation to indulge in such practice. 

 

Rule 4 of the Codes on Takeovers and Mergers and Share Repurchases in Hong Kong (Hong 

Kong Codes), which addresses takeover defence actions in Hong Kong, largely echoes the 

approach adopted by General Principle 3 and Rule 21. It emphasises the shareholder’s right 

to decide on the merit of a takeover bid and forbids the board of an offeree company from 

taking actions that may frustrate a bona fide offer before shareholder approval. In addition, it 

prohibits the offeree company from purchasing or redeeming its own shares when a takeover 

bid is launched.28 

 

According to the Measures for the Administration of the Takeover of Listed Companies 2006 

in China (the Measure for Takeovers), takeover defence practice in China is also subject to 

the discretion of the general shareholder meeting. Article 33 of the Measure for Takeovers 

holds that, without the approval of the general shareholder meeting, the offeree company is 

prevented from affecting the company’s assets, debts, interests or annual turnover by 

deploying company assets, making outwards investment, changing the company’s business 

strategy, providing warranties for loans or obtaining new loans, and signing any contracts 

other than in the ordinary course of business, once the takeover bid has been announced. 

Article 8 of the Measure for Takeovers holds that the board of directors, the supervisory 

board and the managers of the offeree company owe fiduciary duty and duty of care to the 

company and must not abuse their power by setting ‘inappropriate obstacles’ to frustrate bids. 

 
26 General Principle 3 City Code on Takeovers and Mergers (Twelfth Edition 12 September 2016) 
<http://www.thetakeoverpanel.org.uk/wp-content/uploads/2008/11/code.pdf> assessed 28 May 2019. 
27 Panel ruling on 1983/08 Spring Grove plc., 1988/08 John Crowther Group plc., 1989/07 Consgold Gold Field plc., 
1989/20 B.A.T. Industries plc., 1990/21 Birmingham Mint Group plc. 
<http://www.thetakeoverpanel.org.uk/statements/panel-statements> assessed 28 May 2019.  
28 Rule 4 of the Codes on Takeovers and Mergers and Share Repurchases in Hong Kong 
<http://www.sfc.hk/web/EN/pdf/sfcRegulatoryHandbook/EN_H622.pdf> assessed 28 May 2019. 

http://www.thetakeoverpanel.org.uk/wp-content/uploads/2008/11/code.pdf
http://www.thetakeoverpanel.org.uk/statements/panel-statements
http://www.sfc.hk/web/EN/pdf/sfcRegulatoryHandbook/EN_H622.pdf
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Article 8 also states that all bidders bidding for the offeree company should be treated equally 

and the offeree company is not permitted to finance its bidders in relation to the bid.29 

  

In all three jurisdictions, the UK, Hong Kong and China, the offeree company is prevented 

from deploying takeover defences without shareholder approval.  

 

Corporate and securities regulations in Hong Kong are largely inherited from the UK due to 

its pre-1997 British governance. The earliest Hong Kong Companies Ordinance was modeled 

based on the British 1929 Companies Act.30 The first Commissioner for Securities in Hong 

Kong’s securities market was a former economist of the Bank of England. The Code on 

Takeovers and Mergers and Share Repurchases of Hong Kong was produced in 1975 based 

on the Takeover Code in the UK.31 Consequently, takeovers and takeover defences in Hong 

Kong are regulated in a similar manner to the UK.  

 

The British model of securities regulation started being transplanted to China via Hong Kong 

since the early 1990s. As China’s ‘window to the world’, Hong Kong plays a vital role in 

introducing western legal concepts and regulatory models to mainland China; hence, acting 

as an intermediary in introducing and transplanting British financial regulations, including 

that of takeover defences.32 China gradually evolved into Hong Kong’s natural resource 

supplier and manufacturing site after China’s open door policy in 1979.33 Investment from 

Hong Kong surged during the 1980s and 1990s.34 This effectively contributed to the 

formation of the ‘front shop, back factory’ economic model between Hong Kong and the 

mainland at the time.35 During the same period, Hong Kong upgraded its economy by 

transforming itself into a business and financial service centre for the mainland and the rest of 

the world. Hence, with China seeking to establish a modern securities market, Hong Kong, as 

the ‘front shop’, was a natural choice for China’s authority to import sophisticated securities 

rules from a comparatively more mature jurisdiction. 

 

Experts in the securities’ supervisory body in Hong Kong were constantly consulted on legal 

and policy issues by their counterparts in China when the latter was establishing its securities 

market in the early 1990s. One of the aspects consulted was about choosing the most suitable 

supervisory model for the securities and futures markets. Guogang Yu, the founder and first 

deputy manager of the Shenzhen stock exchange said that he translated all securities 

regulations of Hong Kong into Chinese when he was preparing for the establishment of 

Shenzhen Stock Exchange in the 1990s in order to introduce a similar regulatory 

 
29 See the Measures for the Administration of the Takeover of Listed Companies 2006  
< http://www.fdi.gov.cn/pub/FDI_EN/Laws/Securities/P020070720592424062457.pdf> assessed 28 May 2019. 
30 Huo, ‘The Merger of Stock Exchanges’ in Securities Regulation in Hong Kong (2002) 3 and Mingkang Gu, 
Understanding Chinese Company Law (Hong Kong University Press, 2006) 9. 
31 ibid. 8-12, and Guanghua Yu, Comparative Corporate Governance in China: Political Economy and Legal Infrastructure 
(Routledge 2007) 42, and also see Mary Faith Higgins, Securities Regulation in Hong Kong 1972-1977 (Springer 1978) 70. 
32 Lin (n 12) 145-51. 
33 Ian Kelly, Hong Kong: A Political-Geographic Analysis (Macmillan Press 1987) 92.  
34 Kwok and Ames, ‘A Framework for exploring the Hong Kong-Guangdong Link’ in The Hong Kong Guangdong Link 
Partnership in Flux (1995) 148. 
35 Xu et al., ‘production change in Guangdong’ in The Hong Kong Guangdong Link Partnership in Flux (1995) 148. 

http://www.fdi.gov.cn/pub/FDI_EN/Laws/Securities/P020070720592424062457.pdf


  7 

framework.36 This open communication and co-operation amongst the various exchanges 

continued ever since, with Yongwu Fan, the director of the Department of Supervision on 

IPO in the China Securities Regulatory Commission’s (CSRC) stating, in 2009, that they 

communicate frequently with the Securities and Futures Commission of Hong Kong on issues 

related to securities regulations.37 

 

The co-operation of securities regulation authorities in China and Hong Kong in co-issuing 

China’s H shares in Hong Kong Stock Exchange in 1993 further strengthened the legal 

collaboration and transplantation. It aligned the level of shareholder protection, corporate 

governance, disclosure standard, and accounting standard of large SOE companies in 

mainland China with those in Hong Kong.  

 

Further, the CSRC’s important ministry level appointment of previous officials from the 

Securities & Futures Commission of Hong Kong (SFC) also contributes to the legal 

transplant. One of the appointed officials, Mrs Laura Cha, former vice-chairwoman of the 

SFC, was in charge of policy-making and regulatory compliance for merger and acquisition, 

and initial public offerings. During her term in office, she introduced a key regulation 

regarding the supervision of takeovers and takeover defence mechanisms, namely the 

Measure for Regulating Takeovers of Public Listed Companies 2002 of PRC (the Measure 

2002). The key aspects of the Measure 2002 are very similar to the Hong Kong Codes.  

 

At the market level, the Mainland and Hong Kong Closer Economic Partnership 

Arrangement (CEPA) was signed in 2004 lowering the entry requirement for market access 

to each other’s securities, financial and legal services. This agreement greatly enhances the 

interaction of securities practitioners and the integration of relevant regulations.38 

 

Last but not least, the composition of the International Advisory Council (IAC) which is a 

crucial consultation body on the further opening up of China’s security market of the CSRC 

also suggests the influence from Hong Kong and the UK is larger than that of any other 

countries or regions in the world. One third of the members of the IAC have British or Hong 

Kong background. This also indirectly signals the crucial intermediary role of Hong Kong in 

passing the British model of securities regulations to China.39 

 

 

Takeover defence regulations in the UK and China 

The theory of path dependence reveals a significant correlation between ownership structure 

and corporate regulations. As argued by Bebchuk and Roe, a country’s legal rules are greatly 

 
36 ‘The US Financial Reform and the Chinese Financial Supervision’, on the financial TV programme Langyan Caijing 
(July 4, 2010). 
37 Interview with Mr Yongwu Fan, the director of the Department of Department of Supervision on Public Offerings, CSRC 
on August 6, 2009.  
38 Lin (n 12) 151. 
39 Lin (n 12) 149-51.   



  8 

impacted by its current and prior ownership patterns. This is emphasised in the case of 

transplanted legal rules, since the efficiency of those rules is subject to their alignment with 

the host country’s ownership structure, as well as political, historical, social and cultural 

backgrounds. Therefore, analysing the social norms in which the regulated subject matter 

operates and the ownership structure under which it develops is vital when assessing the 

efficiency of the transplanted regulation. Consequently, takeover defence regulations should 

be analysed in the social context of the counties that they operate in. 

 

 

The City Code 

When the first wave of mergers hit the UK in the 1920s, British family-owned businesses 

started selling stakes on their businesses through promoters, swapping their ownership for 

portfolio diversification purposes. The surge of mergers represented the start of the modern 

corporate economy in the UK.40 Mergers were favoured and believed to be a better solution 

than a cartel or association in the face of economic depression and overcapacity.41  

 

Merger deals in the 1920s were mostly consensual.42 Only when the ‘real’ takeovers started 

was the divorce of ownership and control greatly accelerated and the market for corporate 

control facilitated.43 It was not until 1953 that the first publicly known hostile takeover, 

Charles Clore’s bid for J. Sears & Co., occurred. Clore, a businessman, successfully took 

over the under-valued J. Sears, a company owned shoe shop chain,44 despite ‘primitive’ 

takeover defences adopted by the managers.45 The BoE decided that takeovers should be 

described as ‘manoeuvres’ against national interests.46 Another notable incident relating to 

early takeovers was the attempted takeover of the Savoy Hotel in 1953.47 The Chancellor 

was requested to write a takeover briefing note on it by the Prime Minister.48 Takeovers were 

described as speculation and financial manipulation that were harmful to the public. A similar 

conclusion was drawn by the Board of Trade.49 Takeover defences were also adopted in the 

Savoy takeover;50 however, the board’s self-defence provoked the City and was criticised as 

dangerous behaviour, splitting asset ownership and control. The defence did not take place 

and eventually the 'crisis' was resolved by the Savoy directors repurchasing shares from the 

 
40 Andrew Johnston, ‘Takeover Regulation: Historical and Theoretical Perspectives on the City Code’ (2007) 66 The 
Cambridge Law Journal 423. Also see Alfred Dupont Chandler, Scale and Scope: The Dynamics of Industrial Capitalism 
(Belknap Press of Harvard University Press 1990) 1-736. 
41 Leslie Hannah, The Rise of the Corporate Economy (Methuen & Co. Ltd 1983) 16-7; Johnston (n 39) 422-60. Also see 
Henry William Macrosty, The Trust Movement in British Industry (Longmans 1907) 1-398. 
42 Hannah (n 41)123-31. 
43 Leslie Hannah, ‘Takeover Bids in Britain before 1950: An Exercise in Business ‘Pre-History’’ (1974) 16 Business History 
66-7. 
44 Charles Gordon, The Two Tycoons: A Personal Memoir of Jack Cotton and Charles Clore (Hamish Hamilton 1984) 51.   
45 George Bull and Anthony Vice, Bid for Power (Elek Books Ltd. 1958) 32.  
46 Richard Roberts, ‘Regulatory Response to the Rise of the Market for Corporate Control in Britain in the 1950s’ (1992) 34 
Business History 187.  
47 Martin Gilbert, Winston S. Churchill: Never Despair, 1945-1965 (Houghton Mifflin1988) 318. 
48 Roberts (n 46) 187.  
49 ibid. 188.  
50 Johnston (n 40) 422-60. 
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bidder.51 Mr Milner Holland QC concluded that the proposal should be invalid, since the 

directors’ intention was also to restrain the present and future use of the property, which 

breached their fiduciary duty.52 The resolving of cases such as the Savoy demonstrated the 

legal uncertainty around takeover defence.53  

 

The British Aluminium Co. in 1958 overturned the City’s hostile attitude toward takeovers 

and triggered a legislative response from the Bank of England (BoE) and the City.54 British 

Aluminium represents the conflict between advocates of governmental intervention and those 

of self-regulation. It highlights the City’s fear and dislike of governmental intervention in 

financial transactions. The BoE, which gradually realised the ‘harmlessness’ of takeovers, 

soon convened a conference on the self-regulation of the market for corporate control 

amongst City takeover practitioners in July 1959. The participants in the conference included 

BoE and representatives of institutional investors in the City.55 The Notes on Amalgamations 

of British Businesses was promptly completed, expressing the principle of a free securities 

market, with no governmental interference.56 In 1967, after concern over the government’s 

threat to regulate takeovers by statute,57 the Notes were amended and turned into a 

comprehensive handbook, the Takeovers Code. The Code strictly forbade the board of a 

target company from conduct that was potentially frustrating to a takeover, once it had 

become aware of a takeover bid.58.  

 

It is argued by Armour that the UK’s self-regulatory model was driven by the ‘preponderance 

of institutional investors in the marketplace, and a regulatory framework that trusted them to 

govern themselves’ because of the rapid expansion of collective investment vehicles caused 

by strict personal taxation and their status as a safe harbour for pensions since the 1930s.59  

 

The Takeover Panel was established in 1968 and as much as 575 cases were handled 

successfully by the Panel in its first twelve months of operation.60 Since its establishment, 

although the Panel’s role was altered from time to time following frequent amendments to the 

City Code, the alterations were not substantial until 2006, when the Panel was conferred 

statutory status upon the adoption of the EU Takeover Directive. Nevertheless, the Panel 

largely retained its self-regulatory feature. 

 

The self-regulatory nature of the Panel altered upon the enactment of the 2004 EU Takeover 

Directive. After the directive’s incorporation into the Companies Act 2006 (CA2006)61, the 

 
51 Roberts (n 46) 191. 
52 Laurence Cecil Bartlett Gower, ‘Corporate Control: The Battle for the Berkeley’ (1955) 68 Harvard Law Review 1176. 
53 Ronald Moon, Business Mergers and Takeover Bids (Gee & Co. 1971), 132-3, and Johnston (n 40) 431. 
54 David Kynaston, ‘A City at War with Itself’ Financial Times (London: 7 January 1989).  
55 Roberts (n 46) 194-95.  
56 ibid. 194 -96. 
57 Johnston (n 40) 442 and also see Julia Black, ‘Constitutionalising Self-Regulation’ (1996) 59 Modern Law Review 27. 
58 See Principle 4 and Rule 38 of the City Code 1968 which are equivalent to Principle 3 and Rule 21 of the current code. 
59 John Armour and David Skeel, ‘Who Writes the Rules for Hostile Takeovers and Why? The Peculiar Divergence of US 
and UK Takeover Regulation’ ECGI Working Paper Series in Law (2006) 4. 
60 Alexander Johnston, The City Take-over Code (OUP 1980) 27. 
61 See the Takeover Panel website <http://www.thetakeoverpanel.org.uk/ne/> assessed 28 May 2019. 

http://www.thetakeoverpanel.org.uk/new/
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Takeover Panel officially became a statutory body with statutory authority. It is now an 

unincorporated body that may sue and be sued in its own name.62 This change raised 

concerns over potential damage to the consensual flexibility with which the Panel had 

operated up to that point, and led to more obstructive litigation.63 Nevertheless, despite the 

Panel being granted the status of a statutory body, its self-regulatory feature remains strong. 

Recent ruling in Re Expro International Group plc64 suggests that British courts still follow 

the precedent in Guinness and Datafin65, remaining reluctant to become involved in takeover 

cases, and were only willing to deal with these cases after the bid's completion.66 The CA 

2006 seeks to maintain most of the Panel’s self-regulatory characteristics through channelling 

parties to resolve disputes through the Takeover Panel before bringing them to the courts,67 

exempting civil liabilities for the members of staff of the Takeover Panel,68 excluding right 

of action for breach of statutory duty for breaching Panel rules,69 and securing completed 

transactions from challenges for breaching Panel rules.70 

 

The Takeover Directive 2004/25/EC was surrounded by speculation and doubt because of its 

controversial defensive tactic related articles.71 Article 9, Mandatory Board Neutrality 

Rules,72 deals with post-bid defences73 and Article 11, Breakthrough Rule,74 deals with pre-

bid defences.75 Due to controversy, the Directive gained the European Parliament’s approval 

only under the condition that the two defensive tactic articles are promulgated as ‘opt out’ 

articles. The UK government expressed its agreement with the implementation of Article 9 

since the principles of Article 9 ‘have long been at the heart of the City Code (Rule21)’.76 It 

decided to opt out of Article 11 based on freedom of contract for companies to structure as 

they wish.77 Consequently, the position on takeover defences is not substantially altered after 

the EU Directive.  

 

Upon the UK’s withdrawal from the EU, arrangements had been made following the Panel’s 

public consultation in November 2018.78 An Instrument 2019/3 was published in April 2019 

 
62 Alistair Alcock and John Birds et al. Companies Act 2006: The New Law (Jordans, 2007) 299, and also see Companies 
Act 2006, s960.   
63 ibid. 297. 
64 Re Expro Inernational Group plc [2010] 2BCLC514.  
65 See R v Panel on Take-overs and Mergers, ex p Guinness plc [1990] 1 QB 146; R v Panel on Take-overs and Mergers, ex 
p Datafin [1987] 1 QB 815. 
66 See Takeover Panel, Annual Report for 2007-2008, 14. 
67 CA 2006, s951(1) and CA2006, s951(3). 
68 CA 2006, s961. 
69 CA 2006, s956. 
70 CA 2006, s956(2). 
71 Gerard Hertig and Joseph McCahery, ‘Company and Takeover Law Reforms in Europe: Misguided Harmonization Efforts 
or Regulatory Competition?’ (2003) 4 European Business Organisation Law Review 179-211. 
72 DTI Company Law Implementation of the European Directive on Takeover Bids: A Consultation Document (2005) 80-
81< http://www.bis.gov.uk/files/file10384.pdf> assessed 28 May 2019. 
73 See para 3.1., ibid. 25. 
74 ibid. 27-8.  
75 See para 3.1., ibid. 25. 
76 See para 3.6., ibid. 26. 
77 See para 3.6., ibid. 26. 
78 PCP 2018/1 and PCP 2018/2. 

http://www.bis.gov.uk/files/file10384.pdf
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by the Panel to clarify the amendments.79 All rules in the Takeover Code referring to the 

Takeover Directive or the sharing of jurisdiction with EU member states have been excluded. 

Nevertheless, the Panel will remain a statutory body as set out in and under Chapter 1 of Part 

28 of the CA 2006 after Brexit.80  

 

The takeover of Cadbury by Kraft in 2010 raised concerns over hostile takeovers becoming 

too easy and on the problem of short-termism81 in takeover transactions.82 Following public 

consultation, the Panel adopted several proposed amendments to the Code.83 These 

amendments enhance protection for offeree companies in relation to virtual bid periods, 

inducement fee agreements and deal protection measures; strengthen the position of the 

offeree shareholders by pushing for greater disclosure of offer-related fees; raise stakeholder 

protection by clarifying the offeror’s intentions regarding the offeree company and its 

employees and encourage employee representative participation.84 The Panel’s attempt to 

tackle short-termism was complemented by the then Business Secretary, Vince Cable, via a 

review of corporate governance regulations.85 Professor John Kay was commissioned with 

the task and the Kay Review of UK Equity Markets and Long-Term Decision Making was 

finalised in July 2012.86 Professor Kay's 10 principles for stock markets were endorsed by 

the Department for Business, Innovation and Skills in November 2012.87 The review 

expresses the duty of company directors to stakeholders requires decisions be made for the 

long-term, implying that if directors believe a transaction is detrimental to the value of the 

offeree company over the longer term, they may recommend rejecting a bid despite good 

financial return.88 In May 2017, the Investment Association initiated a Long Term Reporting 

Guidance to set guideline for good practices in long term reporting.89 In July 2018, following 

the collapse of Carillion, the Financial Reporting Council published a series of proposed 

changes to the Corporate Governance Code. One of the tasks of the revised Code is to 

 
79 See Instrument 2019/3 of the Takeover Panel < http://www.thetakeoverpanel.org.uk/wp-
content/uploads/2019/04/Instrument-2019-3.pdf> accessed 28 May 2019. 
80 <http://www.thetakeoverpanel.org.uk/wp-content/uploads/2019/03/RS-2018_2.pdf > assessed 28 May 2019. 

81 CFA Center for Financial Integrity and Business Roundtable Institute for Corporate Ethics, ‘Breaking the Short-Term 
Cycle: Discussion and Recommendations on How Corporate Leaders, Asset Managers, Investors and Analysts Can Refocus 
on Long-Term Value' (2006) <http://www.cfapubs.org/doi/pdf/10.2469/ccb.v2006.n1.4194 > accessed 15 May 2019. Also 
see Claire L Marston and Barrie M Craven, ‘A Survey of Corporate Perceptions of Short-Termism Among Analysts and 
Fund Managers' (1998) 4 The European Journal of Finance 233, 234. 
82 Blanaid Clarke, ‘Reviewing Takeover Regulation in the Wake of the Cadbury Acquisition - Regulation in a Twirl’ (2011) 
Journal of Business Law 298-308.  
83 Short-termism establishes a compelling economic case for intervention. See J. E. Stiglitz, ‘Capital Markets Liberalisation, 
Economic Growth and Instability’ (2000) 28(6) World Development 1075. 
84 The Takeover Panel Code Committee, Review of the 2011 Amendments to the Takeover Code (Panel Report 2012/8, 2012) 
<http://www.thetakeoverpanel.org.uk/wp-content/uploads/2012/01/2012-8.pdf> assessed on 25 May 2019. 
85 Factors such as companies’ quarterly financial reporting system and directors’ earning focused targets lead to short-
termism. See Andrew Keay and Joan Loughrey, ‘The Framework for Board Accountability in Corporate Governance’ (2015) 
35(2) Legal Studies 252-279; L Dallas, ‘Short-Termism, the Financial Crisis, and Corporate Governance' (2012)37 Journal 
of Corporation Law 265, 268; D Millon ‘Shareholder Social Responsibility’ (2013) 36 Seattle University Law Review 911, 
911-917. 
86 See <http://www.bis.gov.uk/assets/biscore/business-law/docs/k/12-917-kay-review-of-equity-markets-final-report.pdf> 
assessed on 25 May 2019.  
87 Kay Review Sets out How UK Equity Markets should be Reformed (2012), 33(10) Company Lawyer 314.  
88 <http://www.bbc.co.uk/news/business-20439315> assessed on 28 May 2019. 
89 <https://www.ivis.co.uk/media/12519/Long-Term-Reporting-Guidance.pdf> accessed 25 May 2019. 

http://www.thetakeoverpanel.org.uk/wp-content/uploads/2019/04/Instrument-2019-3.pdf
http://www.thetakeoverpanel.org.uk/wp-content/uploads/2019/04/Instrument-2019-3.pdf
http://www.thetakeoverpanel.org.uk/wp-content/uploads/2019/03/RS-2018_2.pdf
http://www.thetakeoverpanel.org.uk/wp-content/uploads/2012/01/2012-8.pdf
http://www.bis.gov.uk/assets/biscore/business-law/docs/k/12-917-kay-review-of-equity-markets-final-report.pdf
http://www.bbc.co.uk/news/business-20439315


  12 

strengthen the role and responsibilities of shareholders in stewarding the companies in which 

they have investments.90 

 

 

Dispersed ownership 

Similar to the US, the UK has an ‘outsider, arm’s length’ model of ownership, where large 

firms are listed in stock exchanges and ownership is highly dispersed.91 Florence found in his 

research in 1951, that no single controlling shareholder owned more than 20% of the voting 

equity.92 Evidence has shown that by the late 1950s, ownership patterns in a number of 

publicly listed companies had become so dispersed that a single controlling shareholder 

would not have been able to veto a shift in control resulting from a hostile takeover offer.93 

 

Table 1 below breaks down the UK’s ownership structure between 1963 and 2016 in detail. 

 
90 <https://www.gov.uk/government/news/new-powers-to-give-greater-protection-to-staff-and-small-suppliers-in-insolvent-
businesses> accessed 25 May 2019. 
91 John Armour and Brian Cheffins et al., ‘Corporate Ownership Structure and the Evolution of Bankruptcy Law: Lessons 
from the UK’ (2002) Vanderbilt Law Review 1704 and 1750-4. 
92 Philip Florence, Ownership, Control and Success of Large Companies; an Analysis of English Industrial Structure and 
Policy, 1936-1951 (Sweet & Maxwell 1961) 70-3. 
93 Hannah (n 41)149-50. 
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Table 1. Beneficial Ownership of UK Shares 1963-201694 

 

 

According to figures in Table 1, overseas shareholders had become the biggest stockholders 

at the end of 2016, comprising 53.9 % of market shares. The ownership of those shares is 

dispersed since they are held by foreign investors from different continents. The shares held 

by overseas shareholders can be further broken down, as Table 2 depicts. The region with the 

largest stake of shares in this category is North America, holding 48.1% of all overseas 

shareholding in the UK. Therefore, no single category holds more than 25.9% of the total 

shares in the stock market in the UK. The market can therefore be concluded to be 

comparatively dispersed. 

 

 

Table 2. Geographical Analysis of Overseas Shareholders by Beneficial Owner 1999-

201695 

 
94 The Share Ownership Share Register Survey Report 2016 by the Office for National Statistics.  
<https://www.ons.gov.uk/economy/investmentspensionsandtrusts/bulletins/ownershipofukquotedshares/previousReleases>as
sessed on 28 May 2019. Data for 2008 and prior to 2008 can be found at <http://www.ons.gov.uk/ons/rel/pnfc1/share-
ownership---share-register-survey-report/2008/index.html > assessed on 28 May 2019 and Florence (n92). 
95 ibid. 

https://www.ons.gov.uk/economy/investmentspensionsandtrusts/bulletins/ownershipofukquotedshares/previousReleases
http://www.ons.gov.uk/ons/rel/pnfc1/share-ownership---share-register-survey-report/2008/index.html
http://www.ons.gov.uk/ons/rel/pnfc1/share-ownership---share-register-survey-report/2008/index.html
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Shareholder primacy tradition96 

 

Corporate governance is particularly significant in the UK because of its historically large 

scale of industrialisation.97 Berle and Means document the phenomenon of the separation of 

ownership and control in public corporations in 1932.98 Because of the widely dispersed 

ownership of shares, collective action problems and rational apathy make it difficult for the 

shareholders to coordinate their activities.99 The management thus has an incentive to 

increase the number of shareholders,100 as every step that weakens the monitoring power of 

shareholders potentially enhances the authority of the board.  

 

Separation of ownership and control theory became the foundation of the principal-agent 

model of the firm in the early 1980s.101 The dispersed ownership structure and highly 

separated ownership and control features of the UK security market makes agency problem a 

major concern for the regulation of UK corporations. It provides justification for the 

shareholder primacy in the UK’s corporate governance regime over the past decade.  

 

 
96 Andrew Keay and Rodoula Adamopoulou, ‘Shareholder Value and UK Companies: A Positivist Inquiry’ (2012)13 (1) 
European Business Organization Law Review 1-29. 
97 Jonathan Charkham, Keeping Good Company: A Study of Corporate Governance in Five Countries (OUP 1994) 248. 
98 Adolph Berle and Gardiner Means, The Modern and Private Property (Transaction Publishers 1991) 338. 
99 Henry Manne, Mergers and the Market for Corporate Control’ (1965) 73 Journal of Political Economy 110-20. 
100 Robert Monks and Nell Minow, Corporate Governance (Blackwell Publishing 2001) 95. 
101 Eugene Fama, ‘Agency Problems and the Theory of the Firm’ (1980) 88 Journal of Political Economy 288-307; Michael 
C. Jensen, ‘Separation of Ownership and Control’ (1983) 26 Journal of Law and Economics 301-25; and also see Michael 
Jensen and William Meckling, ‘Theory of the Firm: Managerial Behavior, Agency Costs and Ownership Structure’ (1976) 3 
Journal of Financial Economics 305-60. 
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Since the introduction of the Cadbury Committee, triggered by the corporate failures in early 

1990s, various committees focusing on addressing corporate governance issues have been 

established to tackle the problem of potential exploitation by management.102 The Combined 

Code was produced following the Hampel Report in 1998. It had a comprehensive influence 

on investor relationships and shareholder activism.103 The latest regulations on corporate 

governance are the UK Corporate Governance Code 2018 and UK Stewardship Code 2019 

by FRC. The Corporate Governance Code 2018 imposes higher standards on directors’ 

‘Comply or Explain’ duty and auditing reports. The Stewardship Code 2019 aims to enhance 

the engagement between institutional investors and companies and intermediary service 

providers to facilitate the generation of long-term return for shareholders taking into account 

of the environmental, social and governance (ESG) factors.104  

 

 

Takeover defence regulations in China 

The establishment and development of China’s securities supervisory regime is closely linked 

with China’s transition from a planned economy to a market economy at the end of the 1970s 

through corporatising the state owned enterprises (SOEs).105 Following the establishment 

and development of the securities market in the late 1980s and early 1990s, SOEs gradually 

converted into listed companies.106 Most of the current public listed companies in China are 

large SOEs established under the planned economy. In the early stages of transforming from 

a planned to a market economy, China was cautious in its development of the securities 

market. The securities market was strictly controlled and run according to government plans 

by a number of government agencies.  

 

The multi-ruled securities market eventually became completely chaotic.107 The regulatory 

power allocation was distorted because more and more supervisory power was grasped by 

local governments and governmental bodies and this started distorting the regulatory power 

allocation. Meanwhile, the Southeast Asian financial crisis which broke out in1997 captured 

the attention of the Chinese government and raised awareness on the significance of stability 

in the financial and securities markets.108 To enhance regulatory efficiency, the government 

reformed the regulatory regime through reclaiming regulatory power from local governments 

and putting it under the supervision of the CSRC alone. The CSRC was upgraded to a vice 

ministry ranked unit under the State Council in March 1995. In August 1997, the State 

 
102 Mairi Maclean and Charles Harvey, et al., Business Elites and Corporate Governance in France and the UK (Palgrave 
Macmillan 2006) 57-38 and also see Jill Solomon, Corporate Governance and Accountability (John Wiley & Sons Ltd 2007) 
51-2.  
103 ibid. Solomon 54-7.  
104 See the Proposed Revision to the UK Stewardship Code by the FRC  
<https://www.frc.org.uk/getattachment/bf27581f-c443-4365-ae0a-1487f1388a1b/Annex-A-Stewardship-Code-Jan-
2019.pdf > assessed on 28 May 2019.  
105 Yuwa Wei, Comparative Corporate Governance: A Chinese Perspective (Kluwer Law International, 2003), 98-9. 
106 Yuwa Wei, ‘Maximising the External Governance Function of the Securities Market: A Chinese Experience’ 
International Company and Commercial Law Review (2008), 112. 
107 Xiaorong Gu, A Course in Securities Law (Beijing: Law Press China 2006) 243-4; and also see Huapeng Wang and 
Changzheng Sun, Guidance for Legal Practice on Initial Public Offering (Law Press China 2007) 19.  
108 Geng Chen, Special Research on Securities Law (Higher Education Press, 2006), 215. 
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Council decided to put both the Shanghai Stock Exchange and the Shenzhen Stock Exchange 

under the CSRC’s supervision. Empowered by the Securities Law of the Republic of China 

(the 1998 Securities Law) 1998, the CSRC became the sole institution supervising the 

securities market under the State Council.109 

 

The legal framework of China’s securities market developed step by step alongside its 

regulatory regime. The first Company Law of the PRC was enacted in 1993 (the 1993 

Company Law) and the first Securities Law of PRC took effect in 1998 (the 1998 Securities 

Law). Following several substantial amendments, the ‘fine-tuned’ Company Law 2018 and 

Securities Law 2014, together with the Securities Investment Fund Law 2015 formed the 

basis of the legal framework of China’s securities market. The three pillars were 

supplemented by 13 regulations and administrative rules and over 300 departmental rules, 

guidelines and codes. In terms of takeovers and takeover defence regulations, the Measure for 

Regulating Takeovers of Public Listed Companies 2014 (the Measure for Takeovers 2014) 

was promulgated by the CSRC in 2006 and amended in 2014. 

 

 

The Non-tradable Share Reform and the ownership structure after the Reform 

Prior to the launch of the Non-tradable Share Reform in 2005 only around 36% of all shares 

in listed companies in China’s securities market were tradable.110 Since the 2005 reform, the 

tradability of China’s securities market has increased dramatically. According to Table 3, 

from 2005 to 2018, the number of tradable shares has achieved a more than tenfold increase 

from 291.5 billion to 4.904 trillion. The percentage of listed shares floated freely in the 

market and free flow capital have increase from 38.2% to 85.2% and from 38.2% to 81.3% 

respectively. Those statistics accurately depict the changing nature of the Chinese equities 

market. 

 

 

Table 3. Tradability of China’s Securities Market 1998-2018111 

 

 

 

 

 
109 Hui Huang, ‘China's Takeover Law: A Comparative Analysis and Proposals for Reform’ in Takeover: Basic Principles 
and Practice, ed. Baoshu Wang (Social Sciences Academic Press, 2005), 121-2, and Gu (n107) 245.  
110 Weiguo Zhang, ‘Shareholding Structures, Related Party Transactions and Corporate Governance in China’ in The 
Corporate Governance of East Asian Corporations--Post Asian Financial Crisis (Palgrave Macmillan 2004) 33. 
111 For data from 2018 to 2014, see CSRC, China Securities Regulatory Commission Annual Report 2018 (China Financial 
& Economic Publishing House 2018) 86; for data from 2000 to 2014, see CSRC, China Securities Regulatory Commission 
Annual Report 2014 (China Financial & Economic Publishing House 2014) 74; for data prior to 2000, see CSRC, China 
Securities Regulatory Commission Annual Report 2008 ( China Financial & Economic Publishing House 2008) 49.  
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Year 

Tradable 

Shares 

(Billion) 

Total 

Shares 

(Billion) 

Free Flow 

Shares 

(%) 

Free Flow 

Market Capital 

(Billion RMB) 

Total Market 

Capital 

(Billion RMB)  

Free Flow 

Capital 

(%) 

1998 86.2 252.7 34.1% 574.6 1950.6 29.5% 

1999 108.0 308.9 35.0% 821.3 2647.1 31.0% 

2000 135.4 379.2 35.7% 1608.8 4809.1 33.5% 

2001 181.3 521.8 34.7% 1446.3 4352.2 33.2% 

2002 203.7 587.5 34.7% 1248.5 3832.9 32.6% 

2003 227.0 642.8 35.3% 1317.9 4245.8 31.0% 

2004 257.7 714.9 36.0% 1168.9 3705.6 31.5% 

2005 291.5 763.0 38.2% 1063.1 3243.0 38.2% 

2006 344.5 1492.6 23.0% 2500.4 8940.4 32.8% 

2007 1033.2 2241.7 46.0% 9306.4 32714.1 28.4% 

2008 1257.9 2452.3 51.3% 4521.3 12136.6 37.3% 

2009 1976.0 2441.3 75.5% 15125.9 24393.9 62.0% 

2010 2564.2 3318.4 77.3% 19311.0 26542.2 72.8% 

2011 2885.0 3609.6 79.9% 16492.1 21475.8 76.8% 

2012 3134.0 3839.5 81.6% 18165.8 23035.8 78.9% 

2013 3674.4 4056.9 90.6% 19958.0 23907.7 83.0% 

2014 3910.4 4361.0 89.6% 31562.4 37254.7 85.0% 

2015 3703.4 4302.4 86.1% 41788.1 53146.2 78.6% 

2016 4113.6 4875.0 84.4% 39340.2 50768.6 77.5% 

2017 4504.5 5374.7 83.8% 44929.8 56706.8 79.2% 

2018 4904.8 5758.1 85.2% 35379.4 43492.4 81.3% 

 

 

Strong ownership and weak control of the state 

The state continues to retain large blocks of shares and exert influence on the board of directors, 

the members of the supervisory board and senior management in the companies as a controlling 

shareholder. By March 2014, 39.7% public listed companies were controlled by the state, 

amounting to 51.9% of the total value of A-class shares.112 By the end of 2018, the number of 

companies controlled by the state reached 242,000, a 10.9% increase from 2013 according an 

economic census of National Bureau of Statistics of PRC.113  

As the main majority shareholder and controller in China’s securities market, the state 

dominates corporate control in listed companies and affects corporate decision-making. 

Nevertheless, the system of control over these shareholdings by the state has been far from 

 
112 Jing Ji, Shen Dong ‘‘Pain Point’ of Corporate Governance Mechanism in China’(2017) 38(5) Journal of Hebei 
University of Economics and Business 76；also see China Association for Public Companies, Corporate Governance Report 
of Listed Companies in China (Economy & Management Publishing House 2014)) 

113 Weiwei Chen, ‘Over 80 percent! Economic Census Shows Increase of Private Enterprises Number’ Xinhua News 27 

November 2019 available at <http://www.xinhuanet.com/2019-11/27/c_1125282264.htm> accessed 13 January 2020. 

http://www.xinhuanet.com/2019-11/27/c_1125282264.htm
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effective.114 Because of the huge size of the securitised SOEs, the controlling right of the state 

is sometimes entrusted to internal, or increasingly external, asset management companies or 

groups, who in practice have no incentive to maximise company value.115 In particular, in the 

case of the restructuring or insolvency of listed companies, because the representatives of the 

government agencies are not able to engage with the restructuring or insolvency thoroughly 

due to the large size of some SOEs, a large amount of power and responsibility has to be 

delegated to the entrusted management or other interested parties. This sometimes causes 

‘unsuitable’ enterprises to merge together and lead to dis-economy of scale and wastage of 

public resource.116 Minority shareholders are frequently the biggest losers in these sorts of 

transactions.117 The amount of power and responsibility delegated is largely decided by the 

government agencies or domestic institutions in charge of the SOEs and this leaves a grey 

area for potential rent seeking. 

 

Over complicated cross-shareholding in SOEs is another cause for the weak control of the 

state. The state holds shares in various forms, such as non-tradable state shares, legal person 

shares, employee shares and tradable public shares. These shares are held by different 

government agencies and domestic institutions. The complex shareholding structure, as well 

as numerous cross shareholdings amongst them, have further weakened the state’s control 

over the shares it owns.   

 

The strong ownership and weak control of the state enables the majority shareholder of the 

company to collude with internal management. It also brings the possibility of exploiting the 

financial resources of the listed company and expropriating the interests of the minority 

shareholders.118  

 

 

Calling for minority shareholder primacy 

It is widely argued that the extremely concentrated ownership has resulted in controlling 

shareholder dominance in China’s securities market.119 Domination by the largest 

shareholder, the state, is one of the most significant reasons why other shareholders, whether 

they possess substantial or minor shareholdings, are not incentivised to participate in those 

general meetings of shareholders.120 Since 2000, the increasing number of cases of 

controlling shareholders abusing corporate control and diminishing the rights of minority 

shareholders121 have raised strong public concern.  

 
114 Cao, Fuguo, Minority Shareholder Protection and Corporate Governance (Social Sciences Academic Press 2006) 37-8. 
115 ibid. 37. 
116 ibid. 38. 
117 ibid. 37.  
118 ibid. 37. 
119 ibid. 25. 
120 Yuhai Huang and Xianying Wang, ‘The General Meeting of the Shareholders is the Essence of the Stock Market’ (1998) 
Listed Companies 9, and also see Yalin Duan, Theories and Cases of Controlling Shareholders Abusing Corporate Control 
Power (Economic Management Press 2001) 85-8. 
121 Qinguo Meng, "Zheng Bai Wen and Corporation Ownership," Law Review 4 (2001) These cases are ‘Zheng Bai Wen’, 
‘Hou Wang’, ‘Sanjiu Yiyao’, ‘Yian Keji’, ‘Yin Guangxia’, ‘Donghai Gufen’ and ‘Lianhua Weijing’. 
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Moreover, the controlling shareholders of listed companies could also indirectly manipulate 

the supervisory boards122 as all members of the supervisory boards are selected by the board 

of directors that might have been appointed by the controlling shareholders, in the first place. 

Therefore, indirectly, the right to decide on members of the supervisory board falls into the 

hands of the controlling shareholders.123 The supervisory board therefore cannot properly 

supervise the conduct of the board of directors.  

 

According to Bebchuk and Roe’s explanation of the persistence of the ownership model, 

when private benefits are large in terms of public listed companies, controlling shareholders 

will be reluctant to ‘relinquish their lock on control when raising extra capital’ since ‘they 

will not be compensated by existing shareholders for forgoing the larger benefits that come 

with a lock on control’.124 The model of ‘insider/control-oriented’ ownership in China, 

whereby controlling shareholders are well positioned to influence corporate decision-making, 

provides great incentives for rent seeking behaviour.125 In order to continue profiting from 

the old ownership structure, the rent seekers will fight to maintain the status quo. 

 

Last but not least, institutional investors’ potential ‘collusion’ with controlling investors may 

also result in the dominance of majority shareholders. By the second quarter of 2019, 

institutional investors held 18.6% of shares in China’s securities market.126 Generally 

speaking, the expansion of the role of institutional investors is beneficial in relation to 

supervising and restricting controlling shareholders’ misconduct. However, it can also be a 

double-edged sword as the institutional investors, together with the majority shareholders, 

can infringe minority shareholder interests. For instance, during the Non-tradable Share 

Reform, many institutional shareholders used their votes to help controlling shareholders pass 

resolutions against minority shareholders' interests.127 

 

Concentrated ownership requires that minority shareholder protection be emphasised in 

corporate governance128 since such groups of shareholders are in a particularly vulnerable 

position under the strong ownership and weak control of the state in China. The general 

meeting of shareholders is often used as a tool by majority shareholders to manipulate 

corporate control and infringe minority shareholder interests. Since 2000, the increasing 

number of cases of controlling shareholders abusing corporate control and diminishing the 

 
122 China has a two-tier board system. Supervisory supervises the operation of the board of directors. 
123 Richard Mead, International Management Cross Cultural Dimensions (Wiley-Blackwell 2005) 39; Geert Hoftstede, 
Cultures and Organisations (McGraw-Hill 1994) 228. 
124 Jucian Bebchuk and Mark Roe, A Theory of Path Dependence in Corporate Governance and Ownership (New York: The 
Center for Law and Economic Studies, Columbia Law School 1999) 9. Lucian Arye Bebchuk, A Rent-Protection Theory of 
Corporate Ownership and Control (National Bureau of Economic Research 1999) 1-37. 
125 Brian Cheffins, Mergers and the Evolution of Patterns of Corporate Ownership and Control: the British Experience 
(European Corporate Governance Institute 2003) 4. 
126 Ying Xu and Wei Xu ‘A Latest Panorama of A-Share Investors: Who is the Number One Driving Force with   
the Fast-Growing Foreign Investment?’ Shanghai Securities News (27 September 2019)  
<https://mp.weixin.qq.com/s/cKrRDEKgsq0Te0pQz3yBXA> assessed 13 January 2020. 
127 Yi Cai, ‘Research Report on Supervision of Controlling Shareholders after the Non-tradable Share Reform’ (Shen Zhen 
Stock Exchange 2007) 14. 
128 Cao (n 113) 25, 65. 
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rights of minority shareholders129 has raised strong public concern130 and solving the problem 

has become a significant mission of the CSRC. 

 

 

Unachieved legislative goal 

Past literature suggests takeovers can discipline offeree companies’ management131, achieve 

synergies between offerors and offerees,132 and consequently benefit the securities market 

and the investors. Many prior studies on the economic effects of takeovers, although not 

conclusive, show that takeovers are value enhancing.133 

 

It is more important for countries with concentrated share structures such as China to 

encourage the disciplinary function of takeovers in the securities market because those 

countries are more likely to have to solve the ‘double agency problem’ existing between 

shareholders and managers and between the majority shareholders and minority shareholders. 

The latter very often involves collusion between managers and majority shareholders against 

minority shareholders.134  

 

As an emerging economy with complex market conditions, China has a great need to achieve 

synergies between offerors and offerees and make the best use of the disciplinary function of 

takeovers to discipline managers in all potential offeree companies and reduce the managers’ 

exploitative conduct. This is one of the main reasons why the Chinese government 

encourages the market for corporate control and discourages takeover defences. Takeover 

defences, being tactics used to increase the obstacles to takeovers, add to the difficulties for 

takeovers to perform their market disciplining function. The bargaining power hypothesis, the 

main theory which supports takeover defences, only applies to negotiations in which there is 

a bilateral monopoly between buyer and seller where there are no incremental costs to 

making a hostile bid, symmetric information, and loyal sell-side agents.135 Takeover 

defences, therefore, do not provide much bargaining power for the shareholders in the offeree 

companies under normal market conditions, where there are costs to making hostile bids, 

 
129 Qinguo Meng, ‘Zheng Bai Wen and Corporation Ownership’ (2001) Law Review 4. The cases of ‘Zheng Bai Wen’, ‘Hou 
Wang’, ‘Sanjiu Yiyao’, ‘Yian Keji’, ‘Yin Guangxia’, ‘Donghai Gufen’ and ‘Lianhua Weijing’ have been widely debated in 
public. 
130 Xin Tang, A Comparative Study of Controlling Shareholders Regulation (Law Press China 2006) 1. 
131 Eugene Fama, ‘Agency Problems and the Theory of the Firm’ (1980) 88 Journal of Political Economy 288-307; Manne, 
Henry Manne, ‘Mergers and the Market for Corporate Control’ (1965) 73 Journal of Political Economy 110-20; and Randall 
Morck et al., ‘Managerial Ownership and Market Valuation: An Empirical Analysis’ (1988) 20 Journal of Financial 
Economics 101-3. See also Kenneth Martin and John McConnell, ‘Corporate Performance, Corporate Takeovers, and 
Management Turnover’ (1991) 46 The Journal of Finance 671-87 and Frank Easterbrook and Daniel Fischel, The Economic 
Structure of Corporate Law (Harvard University Press, 1991) 171-2. 
132 Marc Goergen and Luc Renneboog, ‘Shareholder Wealth Effects of European Domestic and Cross-Border Takeover 
Bids’ (2004) 10 European Financial Management 9-45. 
133 See Robin Marris, ‘A Model of the 'Managerial ‘Enterprise’’ (1963) 186 Quarterly Journal of Economics 185-208. F. M. 
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where asymmetric information is everywhere and where loyal sell-side agents are hard to 

find. These issues commonly exist in China. Hence, it is extremely difficult for takeover 

defences to provide sufficient bargaining power for offeree shareholders in China. The 

offeree shareholders cannot therefore benefit from takeover defences. The legislative goal of 

takeover regulation in China, therefore, should be encouraging takeovers and discouraged 

takeover defences because they frustrate takeovers and restrict their disciplinary function of 

takeovers which is desired in China. 

 

This legislative goal, nevertheless, has not been achieved. The current model of takeover 

defence regulation in China could not effectively promote the disciplinary function of 

takeovers. Delegating the right to decide on takeover defence activities to general shareholder 

meetings controlled by majority shareholders would not reduce, but only increase unfairness 

since the shareholder meetings are very often manipulated by majority shareholders, the 

resolutions made regarding takeover defences may eventually be controlled by the majority 

shareholders. Majority shareholders may use their right to pass takeover defence resolutions 

and fend off all potential takeovers to retain corporate control.  

 

 

Conclusion 

 

Takeovers in the UK are governed by a statutory regulatory regime with strong self-

regulatory characteristics. The City Code has mainly been written by financial practitioners 

and institutional shareholders in 1968. This provides the root for the shareholder-centric 

features of the code. This is demonstrated in takeover defence regulations by the granting of 

the power to make decisions on takeover defences to the general meeting of shareholders. It 

is designed to avoid a situation in which management could abuse takeover defences to 

defend bona fide bids because of the fear of a potential change of management in the event of 

a successful takeover. This design is in line with the corporate governance model in the UK, 

which also focuses on shareholders’ protection. The dispersed ownership structure in the UK 

ensures that shareholders are rather well represented in the general meeting of shareholders 

and the decision on the adoption of takeover defences reflect the real intentions of the 

different categories of shareholders. 

 

Takeover defence regulation in China borrows heavily from the UK via the historical link of 

the UK with Hong Kong.136 The power to make decisions on takeover defences in China is 

also delegated to a general meeting of shareholders.137 However, the enactment of takeover 

regulations follows a different path from that of the UK. The regulations are laid down by the 

government watchdog, CSRC, whilst those in the UK are modelled by the City institutional 

shareholders. Thus, takeover defence regulation in China is hardly a natural progression 

resulting from calls from practitioners. China is a country of concentrated ownership due to 

 
136 Lin (n 12) 145-1. 
137 See Article 8 and Article 33 of the Measure for the Administration of the Takeover of Public Listed Companies 2006 
<http://www.fdi.gov.cn/pub/FDI_EN/Laws/Securities/P020070720592424062457.pdf> assessed 28 May 2019.  

http://www.fdi.gov.cn/pub/FDI_EN/Laws/Securities/P020070720592424062457.pdf
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historical reasons. Shares are often controlled directly or indirectly by the state. This situation 

has not fundamentally changed, even after the recent non-tradable share reforms. 

Nevertheless, control by the state is rather weak because of a lack of supervision of the state-

owned shares. A complex combination of methods used to delegate power to various 

governmental agencies and the cross holding of state-owned shares add to the difficulty faced 

by the state in strengthening its control as the ultimate shareholder. This blend of extremely 

strong ownership and weak control of the state over the securities market has resulted in 

substantial majority shareholder (government agencies of the state) dominance in public-

listed companies. Consequently, the most significant issue in corporate governance in China 

is that of how to protect effectively the minority shareholders as opposed that of shareholder 

protection in general. 

 

Delegating decision-making power on takeover defences to general meetings, in firms with 

highly concentrated ownership in China, increases the dominance of majority shareholders. 

This is unfortunately enabled by the current model of takeover defence regulation that allows 

them to abuse their premium position in terms of voting power in order to adopt takeover 

defences to frustrate bona fide bids and maintain permanent corporate control. As such, this 

study concludes that it is inappropriate for China to adopt the same approach as the UK and 

should consider appropriate legislative amendments to this matter. 
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