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Abstract 

 

The growth of trade in Kenya has resulted in a rise in arbitration practice to resolve commercial disputes. 

To this end, through comparative research of the US and UK arbitration laws, this research examines the 

state of arbitration law and practice in Kenya, with specific focus on the arbitrability of disputes and 

arbitration anti-suit injunctions. 

The research is conducted in two stages. The first stage involves employing secondary research which 

identifies the common and differing approaches in these different legal systems. This led to the finding 

that in the UK and US there is a rising trend to allow the arbitration of disputes which were traditionally 

non-arbitrable. It also led to the finding that unlike the UK and US courts, the Kenyan courts have not yet 

issued an arbitration injunction to restrain a party from commencing or continuing with court proceedings 

in breach of an arbitration agreement. 

The second stage involved employing empirical legal research using a survey questionnaire as the tool for 

research to test whether key stakeholders in arbitration in Kenya would welcome an expansion of the 

scope of arbitrable disputes and an arbitration anti-suit injunction remedy. The survey questionnaire was 

modelled around the Queen Mary Survey 2015
1
 and was completed by 144 respondents all based in 

Nairobi, Kenya, the majority of whom are working in the legal field. The findings are that in Kenya, 

arbitration anti-suit injunctions would be well received and that there is no appetite for extending the 

scope of arbitrabile disputes. Notably, the survey results also incorporate valuable insights as to Kenya 

arbitration practices, for instance, the most valuable characteristics of an arbitrator and the arbitration 

process overall. 

 

Taking into account the benefits of hosting arbitration, one of the main beneficiaries of this research is the 

newly established Nairobi Centre of International Arbitration (NCIA hereafter). Other beneficiaries 

include; lawyers, judges, arbitrators, academics, policy-makers, institutional staff as well as any other 

user of arbitration in Kenya including international lawyers and international parties considering Kenya as 

an arbitration seat. 

 

 

  

                                                           
1
 Queen Mary University and White &Case ‘International Arbitration Survey: Improvements and 

Innovations in International Arbitration’ (2015) Available online at 

http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2015_International_Arbitration_Survey.pdf  

[Last accessed 23/11/19]  

 

Thanks to Rutger  Metsch, Research Fellow in International Arbitration at White Case Law firm and at 

Queen Mary University for supplying for providing the original questionnaire 

http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2015_International_Arbitration_Survey.pdf
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 Chapter 1: Introduction 
 

Introduction 
Kenya is often considered as one of the fastest growing economies in Africa. This is mainly because of its 

open economy encouraging foreign investment and international trade and it is for this reason that the 

latest World Bank 2019 rankings, places Kenya as the 2
nd

 in Africa in terms of ease of doing business and 

the 56
th

 in the world.
2
 Kenya is also strategically located, particularly, the Mombasa Sea Port in Kenya 

which is usually used as a gateway to conducting international trade with other landlocked countries in 

East and Central Africa. Indeed, it is for this reason that China has identified Mombasa as one of the key 

maritime ports in the Chinese ‘One Belt One Road’ project and as a result, China has heavily invested in 

Kenya.
3
  

Inevitably, the growth of trade in Kenya has given rise to a large number of commercial disputes. 

However, the resolution of these disputes through litigation has often been prolonged and costly 

especially because of the backlog of cases within the Kenyan courts. Indeed by the end of 2018, the 

Kenyan Judiciary revealed that there were 553,187 cases pending 327,928 of which were backlogged, that 

is, have spent more than one year in the Kenyan courts.
4
 One of the main contributors to this, being the 

nature of the Kenyan judicial system which is adversarial and has a number of bureaucratic procedures 

and formalities.
5
 

In this regard, therefore, within Article 159(2)(c) of the recently promulgated Kenyan Constitution 2010, 

Kenyan courts have been mandated to promote and exhort alternative dispute resolution (ADR hereafter) 

mechanisms to resolve disputes including arbitration which is the specific focus for this research.  The 

advantage of this is that it gives the much needed offload of cases from the Kenyan courts.
6
 Moreover, 

through the use of arbitration parties can benefit from the speedy resolution of disputes which usually 

                                                           
2
 Work Bank ‘Ease of Doing Business’ (2019) Available online at 

https://data.worldbank.org/indicator/IC.BUS.EASE.XQ?most_recent_value_desc=false [Last Accessed in 

23/12/2019] 
3
 For more on this see, Herbling D and Li D ‘China’s Built a Railroad to Nowhere in Kenya’ Bloomberg 

July 19 2019 available online at https://www.bloomberg.com/news/features/2019-07-19/china-s-belt-and-

road-leaves-kenya-with-a-railroad-to-nowhere. Last accessed 03/10/2019. 
4
  See, Kenyan Judiciary ‘State of the Judiciary and the Administration of Justice Annual Report: 2017 – 

2018’ (2019) at page 20 & 22 Available online at https://www.judiciary.go.ke/wp-

content/uploads/sojar20172018.pdf [Last accessed 23/12/2019]  
5
 Kenya Judiciary ‘Here is the Judiciary’s Solution to Case Backlog’ (March 6

th
 2019) Available online at 

https://www.judiciary.go.ke/here-is-the-judiciarys-solution-to-case-backlog/ [last accessed 23/12/2019]  
6
 Ibid 

https://data.worldbank.org/indicator/IC.BUS.EASE.XQ?most_recent_value_desc=false
https://www.bloomberg.com/news/features/2019-07-19/china-s-belt-and-road-leaves-kenya-with-a-railroad-to-nowhere
https://www.bloomberg.com/news/features/2019-07-19/china-s-belt-and-road-leaves-kenya-with-a-railroad-to-nowhere
https://www.judiciary.go.ke/wp-content/uploads/sojar20172018.pdf
https://www.judiciary.go.ke/wp-content/uploads/sojar20172018.pdf
https://www.judiciary.go.ke/here-is-the-judiciarys-solution-to-case-backlog/
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results in a reduction of the overall cost of resolving disputes as well as a flexible method of dispute 

resolution which can be tailored to suit the parties’ needs.
7
 

Before this constitutional provision was promulgated, Kenya had demonstrated its commitment to support 

arbitration practice in Kenya by ratifying the Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards (New York Convention 1958 hereafter). Moreover, the enacted the Arbitration Act 1995 

(AA 1995, hereafter) which governs all arbitration matters in Kenya. However, the introduction of this 

express constitutional mandate has significantly propelled arbitration practice in Kenya. In fact, it led to 

the amendment of the AA 1995 by the Amendment Act 2009 to modernise arbitration laws in Kenya. 

Perhaps more significantly, it led to the passing of the Nairobi Centre of International Arbitration Act 

2013 (NCIAA 2013, hereafter) which effectively launched Kenyan’s first specifically dedicated 

arbitration seat that is, the Nairobi Centre of International Arbitration (NCIA hereafter)
8
 and gave it a 

mandate to inter alia promote and facilitate arbitration practice in Kenya.
9
 The NCIA was officially 

launched in December of 2016. 

In contrast, the legal framework on arbitration practice in the UK and the USA has been well established. 

In fact, as discussed in Chapter 3 below, the early traces of arbitration practice in the world was in the 

USA in 1610 in the Vynoir
10

 case and in the UK in 1746 through the Kill v Hollister
11

 case. Moreover, the 

London Centre of International Arbitration (LCIA hereafter) is the oldest arbitration seat and together 

with the New York Centre International arbitration seat (NYCIA hereafter), these are among the most 

preferred seats of arbitration in the world.
12

  

In relation to the enforcement of arbitration agreements in these two jurisdictions, two key issues are 

relevant for the purposes of this study. Firstly, within the UK and the USA, there has been a shift in 

judicial attitude to encourage arbitration of disputes that were are not traditionally arbitrable on public 

policy grounds. For instance, disputes on intellectual property law, family law, competition law disputes 

can now be resolved by arbitration. Presently in Kenya, there is lack of clarity of whether some of these 

laws are arbitrable but with the growth of arbitration practice, these legal questions will inevitably arise. 

Moreover, both the UK and USA courts grant arbitration anti-suit injunctions where parties breach the 

arbitration agreement by starting foreign court proceedings. This remedy is important and effective in 

such situations as it effectively binds the wrongful party to the arbitration agreement which is voluntarily 

entered into. Kenyan courts have not yet issued this remedy but again with the rise of arbitration practice 

in Kenya, such legal questions will inevitably arise. 

To this end, this research compares arbitration laws and practice in the UK and the US and specifically on 

arbitration anti-suit injunctions and arbitrability of disputes with the aim of making recommendations to 

                                                           
7
 Ibid 

8
 Section 4 of the NCIAA 2013 

9
 Section 5 of the NCIAA 2013 

10
 [1610] 8 Rep 82 

11
 [1746] 1 Wils. 129 

12
 See note 1, at page 12 
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Kenya. The specific research gap, aim, objectives and questions that this research addresses are detailed 

below following the literature review. 

 

Literature Review 
As discussed in chapter 3, the UK and US courts were hostile towards arbitration before they accepted 

arbitration as an alternative method of dispute resolution. In line with Marful Sau,
13

 the root of this 

hostility was the fact that it was viewed as a dispute resolution mechanism which had an effect of ousting 

the jurisdiction of the courts and denying individuals the right to access the courts as well as denying the 

courts their sovereign jurisdiction to resolve legal disputes.
14

   

However, there was a significant judicial shift on the tolerance and support of arbitration following Lord 

Cranworth’s pro-arbitration decision in the English court in Scott v Avery.
15

 In that case, his Lordship 

held that there is no legal principle or policy that prevents parties from having a clause that postponed a 

cause of action arising until after the arbitrator granted an award was valid, as in effect it did not 

completely oust the jurisdiction of the courts. As a result, as per Tweeddale, in practice, parties were 

required to incorporate a ‘Scott v Avery clause’ to an arbitration agreement to postpone a court action 

until there is an arbitration award.
16

 This is a landmark decision and forms the legal basis of arbitration 

agreements today. 

This shift in judicial attitude led to an increase in the use of arbitration in the UK and the USA as well as 

the development of its legal framework. In particular; the New York Convention 1958, the English 

Arbitration Act 1996 (AA 1996 hereafter) and the US Federal Arbitration Act 1925 (FAA 1925 hereafter) 

which all mandate the respective courts to recognise and enforce arbitration agreements and awards. Due 

to its impact on the enforcement of awards and agreements, Gary Born refers to the New York 

Convention 1958 as the ‘most significant contemporary legislative instrument relating to international 

commercial arbitration’.
17

 Currently, the New York Convention 1958 has been incorporated in over, 156 

countries' national legislations including the US, UK and Kenya. As discussed in Chapter 3, in a bid to 

harmonize and assist states in reforming and modernizing their arbitration laws the United Nations 

Commission on International Trade Law (UNCITRAL hereafter) introduced the UNCITRAL Model Law 

on International Commercial Arbitration (1985), with amendments as adopted in 2006 (UNICITRAL 

Model Law hereafter) which is now ratified by over 73 countries including Kenya but not UK and US.
18

 

 

                                                           
13

 Marful-Sau S ‘Can International Commercial Arbitration be Effective without National Courts? A 

Perspective of Courts Involvement in International Commercial Arbitration’ University of Dundee 1-18 
14

 Ibid at page 4 
15

 [1855] 5 HL Cas 811 
16

 Tweeddale AG ‘Enforcing Arbitration awards Contrary to Public Policy in England’(2000) 17 

International Construction Law Review 159, at 160 
17

 Born G International Arbitration Law and Practice (2
nd

 ed. Wolters Kluwer 2016), at 18  
18

 For further discussion on this see Chapter 3 
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Public Policy 

Importantly, these laws limit the court’s interference in arbitration practice and reduce the court’s role to 

the supervision of arbitration practice in most cases where there is a valid arbitration agreement. One of 

the most valuable weapons in the court’s supervision of arbitration is the ‘public policy principle’ which 

is a flexible principle because on the one hand it can be used to recognise and enforce arbitration 

agreements and awards. For instance, as discussed in chapter 4 the UK and US courts issue arbitration 

anti-suit injunction, to restrain foreign court actions in breach of a valid arbitration agreement because 

they acknowledge that as a result of the ratification of the New York Convention 1958 by their respective 

states there is a pro-enforcement bias and strong public policy to enforce arbitration agreements. On the 

other hand, the courts can use the public policy principle to refuse to recognise and enforce arbitration 

agreements and awards, for instance through declaring as a matter public policy a dispute is not capable 

to be settled via arbitration as discussed in chapter 5.  

The term ‘public policy’ is an elusive concept as it is very open-textured in nature as it encompasses a 

broad spectrum of different legal issues.
19

 In fact, as a result of its unpredictability, it has been submitted 

that it is like a ‘very unruly horse and when you get astride it you never know where it will carry you.’ 
20

 

Despite this, the Singapore High Court in Triulzi Cesare SRL v XinyiGroup (Glass) Co Ltd
21

  attempted to 

define an arbitration agreement that is contrary to public policy as one that would; 

‘Shock the conscience… clearly be injurious to the public good or … wholly offensive to the ordinary 

reasonable and fully informed member of the public or violate the Singapore’s most basic notion of 

morality and justice.’
22

 

A fairly similar definition was given by Judge Smith J in Parsons & Whittemore Overseas Co
23

 at the 

Second Circuit court in the USA, that US courts would deny the enforcement of foreign arbitral awards 

on grounds of public policy  ‘where enforcement would violate the forum state's most basic notions of 

morality and justice’.
24

 Under English law, ‘it is well settled’ that English courts will not enforce arbitral 

agreements or awards that violate English principles of ‘natural justice’
25

 (this issue is further discussed 

in chapter 3). The Kenyan courts have adopted a fairly similar definition, in  Anne Hinga v Victoria 

Gathara
26

 where it was held that a refusal to recognise award or agreement on grounds of public policy, 

                                                           
19

 Tweeddale AG ‘Enforcing Arbitration awards Contrary to Public Policy in England’ [2000] 17 

International Construction Law Review 159, at 160 
20

 Burrough J. in Richardson v Mellish [1824] 130 E.R. 294, at 303 
21

 [2014] SGHC 220 
22

 Ibid Belinda Ang Saw Ean J, at 162.  (Interpreting judgement of Chan Sek Keong CJ, Andrew Phang 

Boon Leong JA and Belinda Ang Saw Ean J in PT Asuransi JasaIndonesia (Persero) v Dexia Bank SA 

[2007] 1 SLR(R) 597, at para 59) 
23

 Parsons & Whittemore Overseas Co Inc v Sociéte Générale De L’Industrié Du Papier (RAKTA) 

[1974] USCA2 836; 508 F 2d 969 (1974 
24

 Ibid  
25

 See Scott J in Adams and Others v Cape Industries Plc. and Another [1990] Ch. 433, at 442  
26

 [2009] Civil Appeal No. 8 of 2009  
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 ‘would involve some element of illegality or that it would be injurious to the public good or would be 

wholly offensive to the ordinary reasonable and fully informed member of the public on whose behalf the 

State's powers are exercised.’
27

 

Despite the public policy principle being deemed as an elusive concept, it is notable that these courts have 

used fairly similar terms to describe it that is ‘illegality’, ‘justice’ and/or ‘morality’. Indeed as per 

Brekoulakis, the majority of the arbitration literature in international arbitration offer broadly the same 

account of public policy, as a general principle almost exclusively associated with basic notions of 

morality and justice.
28

 Indeed Lord Goldsmith acknowledges that most attempts that have been made 

define the content of public policy reference some basic notions of morality and justice. Therefore, the 

definition that will be adopted for the purposes of this research is that a matter would be contrary to 

public policy if it is illegal and/or violates/contrary to justice and morality.
29

 

It is clear, therefore, that public policy principle is a key concept for international arbitration, being both 

theoretically complex to explain or define and practically relevant. This principle is further discussed in 

the context of the historical development of arbitration and the modern role of the courts in the 

enforcement of arbitral awards in chapter 3 as well as in the arbitrability of disputes context and 

arbitration anti-suit injunctions as discussed in chapters 4 and 5 respectively. 

For an arbitration agreement to be enforceable, the substantive law of the dispute has to be capable to be 

settled via arbitration.  However, the New York Convention 1958, UNICITRAL Model Law, the English 

AA 1996, the US FAA 1925, Kenyan AA1995 do not contain an exhaustive list as to which disputes that 

can be settled through arbitration. Therefore, in line with Redfern et al, it is left for the legislators and the 

courts to determine the question of arbitrability. As will be extensively discussed in chapter 5 they do this 

through a consideration of the own public policies, laws and political, social and economic policies. 

The issue of arbitrability of disputes under US laws is discussed by Born with specific references to anti-

trust claims, securities claims, bankruptcy, labour laws and consumer disputes.
30

 A similar discussion on 

English law can be found in Redfern’s et al book.
31

 However, disappointingly the discussion on 

arbitrability is not detailed. For instance, the arbitrability of anti-trust (competition laws) in the US and 

EU are in one short paragraph in Born’s book. More importantly, they do not identify the key issues that 

the courts consider when considering the arbitrability of disputes.  

                                                           
27

 Ibid, Justice Bosire, O’Kubasu and Nyamu 

28
 Stavros Brekoulakis ‘Public Policy Rules in English and International Arbitration Law’ (2018) 84(3) 

Arbitration 205-220, at 205 
 
29

 Lord Goldsmith ‘An Introduction to Public Policy’ in Bray D and Bray H International Arbitration and 

Public Policy (Juris 2015), at page 5 
30

 See note 17 at pages 87-90 
31

 Blackaby N, Partrasides C, Redfern A and Hunter M Redfern and Hunter on International Arbitration 

(6th ed. OUP 2015), at page 110 
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The arbitrability of disputes is important in the Kenyan context in line with Kariuki, because, there is a 

need of increasing the scope of application of AA 1995 and arbitrability of issues in Kenya to promote 

arbitration practice and resolve the backlog issue mentioned above.
32

 However, there is very limited 

research on this in Kenya, for instance, Kariuki identifies the importance of arbitrability but does not 

discuss it and Muigai mentions it but fails to discuss which laws are arbitrable in Kenya.
33

 

In line with Linna, one of the most important modern roles of the courts in their supervision of arbitration 

is not to entertain actions brought to them in violation of arbitration agreements.
34

 Accordingly, national 

courts grant anti-suit injunctions to restrain parties from commencing or continuing with foreign court 

proceedings in breach of a valid arbitration agreement. However, at the time of writing the Kenyan courts 

have not yet granted this remedy, unlike the UK and US courts. In addition to this to the author’s 

knowledge, there is no research on arbitration anti-suit injunctions in Kenya.  

Nonetheless, under English law, arbitration anti-suit injunctions remedy has been hailed by Lord Hoffman 

in the English court as an important valuable weapon one that gives London seat of arbitration an 

advantage over its competitors.
35

 Similarly, in line with Strong arbitration anti-suit injunction remedy, are 

very important under US law and in some circumstances would justify the US courts going against the 

need of respecting the foreign court proceedings.
36

 Indeed the US Supreme court has confirmed that it is 

well established the US courts have the power to issue anti-suit injunctions.
37

  

However, there have been dissenting opinions towards the use of arbitration anti-suit injunctions. This is 

particularly following the Court of Justice of the European Union (CJEU hereafter) ruling in the West 

Tankers
38

 that prohibits the granting of arbitration anti-suit injunctions within national courts which are 

governed by European Union (EU hereafter) jurisdictional rules because it runs counter to the principle of 

mutual trust among state courts which enshrined in those rules. In the same line, Fisher is of the opinion 

that arbitration anti-suit injunctions cause indirect interference and imply a lack of trust in the process of a 

foreign court.
39

 This view is further supported by Rainer, who is of the view that in practice, arbitration 

anti-suit injunctions cause technical difficulties as they effectively restrict the jurisdiction of a foreign 

                                                           
32

 Kariuki Muigua ‘Emerging Jurisprudence in the Law of Arbitration in Kenya’ (2018)  Kariuki Muigua 

and Company Advocates. Available online at http://kmco.co.ke/wp-content/uploads/2018/08/Emerging-

Jurisprudence-in-the-Law-of-Arbitration-in-Kenya.pdf [last accessed 04/12/19], at page 9 
33

 Muigai G Arbitration Law and Practice in Kenya (Law Africa, 2013), at page 69 
34

 Linna T ‘The Protection of Arbitration Agreements and the Brussels 1 Regulation’ (2016)  International 

Arbitration Law Review 70, at 73  
35

 West Tankers [2007] UKHL 4.   
36

 Strong SI ‘Anti-Suit Injunctions in Judicial and Arbitral Procedures in the United States’ (2018) 153 (66) 
Am. J. Comp. L. 153, at 179 
37

 See PT Pertana (PERSERO) v Kahara Bodas Co., L.L.C. - Amicus Invitation (Pettition) [2007] USSC 

No. 07-619 
38

 West Tankers [2009] Case C-185/07, 2009 E.C.R 
39

 Fisher G ‘Anti-suit Injunctions to Restrain Foreign Proceedings In Breach of An Arbitration 

Agreement’  [2010] 22(1) Bond Law Review 1- 25, at 1 

http://kmco.co.ke/wp-content/uploads/2018/08/Emerging-Jurisprudence-in-the-Law-of-Arbitration-in-Kenya.pdf
http://kmco.co.ke/wp-content/uploads/2018/08/Emerging-Jurisprudence-in-the-Law-of-Arbitration-in-Kenya.pdf
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sovereign court to decide a case presented before it in its own jurisdiction.
40

 Ambrose also states that the 

however disguised the purpose and effect of this remedy is to interfere with their sovereignty and it also 

represents a lack of trust in foreign courts.
41

 Therefore, the concerns here are based on the fact that, 

however disguised and indirect, in practice, anti-suit injunctions interfere with the sovereignty of a 

foreign court. 

Under the English law context, the West Tankers case has been extensively analysed for instance in 

Seriki’s article he analyses the impact of this decision in practice. He states that he is concerned that the 

prohibition of anti-suit injunctions to enforce arbitration agreements sets an additional step in the 

arbitration process in that parties can start strategic court proceedings and the other party will have no 

access to an effective remedy.
42

 As a result, he states, arbitration then becomes is a second rate dispute 

resolution process despite the fact that parties expressly chose it.
43

  Moreover, Archer argues the CJEU 

decision may encourage parties to taking tactical and strategic foreign court proceedings which may result 

in delays in the dispute resolution.
44

  

In the US, the discussion on anti-suit injunctions is particularly focussed on the fact that US Federal 

Circuit courts are split into three on their approach. In line with Walter, this split is due to the 

disagreement among the US circuit courts on how much weight the courts should give to international 

comity (that is need to respect foreign court proceedings) in comparison to other considerations including 

the need to promote arbitration.
45

 Heim states that the unsettled anti-suit injunction doctrine injects an 

unwelcomed additional degree of unpredictability into commercial dispute resolution in already 

unpredictable economic times and as globalization continues to intertwine nations and their businesses.
46

 

Robertson recommends that as anti-suit injunctions have an indirect effect on the jurisdiction of the 

foreign court there ought to be statutory guidance that would invite the US Supreme Court to make a 

ruling to harmonize the approach on anti-suit injunctions in the US.
47

   

Overall, in terms of arbitration anti-suit injunctions under English law, the literature is mainly focused on 

the West Tankers case and how it affects the English courts' power to grant anti-suit injunctions. While in 

                                                           
40

 Rainer D ‘The Impact of West Tankers on Parties Choice of Seat of Arbitration’  (2010) Cornel Law 

Review 431, at 434 
41

 Ambrose C ‘Can Anti suit Injunctions Survive in European Community Law?’ (2003) Vol 52, ICLQ, 

401-424, at Page 414 
42

 Seriki H ‘Anti-Suit Injunctions, Arbitration and the ECJ: An Approach too Far?’ (2010) 1 JBL 24-35, 

at 29 
43

 Ibid 
44

 Archer N ‘The Practical Implications of the West Tankers Decision’ (April 2009) Slaughter and May. 

Available online at 

https://www.slaughterandmay.com/media/822289/the_practical_implications_of_the_west_tankers_decisi

on.pdf (Last accessed 7/03/2018) 
45

 Walter W Heiser, 'Using Anti-Suit Injunctions to Prevent Interdictory Actions and to Enforce Choice of 

Court Agreements' (2011) 2011 Utah L Rev 855, at 858 
46

 Heim E.L. ‘Protecting Their Own?: Pro-American Bias and the Issuance of Anti-Suit Injunctions’ 

(2008) 49 Ohio State Law Journal 701, at 705-706 
47

 Roberson E ‘Comity be Damned: The Use of Anti-suit Injunctions Against the Courts of a Foreign 

Nation’ (1998) 147 University of Pennsylvania law Review 409, at 430-431 

https://www.slaughterandmay.com/media/822289/the_practical_implications_of_the_west_tankers_decision.pdf
https://www.slaughterandmay.com/media/822289/the_practical_implications_of_the_west_tankers_decision.pdf
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the US, the focus has been on the split in the US Federal Circuit courts and effects on businesses. The 

majority of the publications focus on either of these two and thus lack proper comparative analysis. For 

instance, Seiriki’s article focuses on the English court’s power to grant arbitration anti-suit injunction and 

thus does not make a comparison on the US law. Similarly, Strong’s article focuses on the split of the US 

courts arbitration anti-suit injunction and thus does not compare the English approach to this remedy. In 

addition, there is a lack of detailed discussion on this topic particularly in the books for instance in Born’s 

and Redfern’s et al book. 

Previous Ph.D. Research  

In relation to Ph.D. research, in the UK’s national thesis service, Ethos, as well as in the EBSCOhost 

database which includes US doctoral thesis, there is no doctoral research deposited on arbitration in 

Kenya. However, there are a number of Master’s dissertations on this topic in Kenyan Universities’ 

repositories, particularly in the University of Nairobi’s repository. For instance, Patrick’s dissertation
48

 

focuses on the challenges of arbitration in Kenya while Michael focuses on the legal framework of the 

NCIA.
49

 John’s dissertation focusses on the role of the courts as provided for within the AA 1995 while 

Caroline focuses the formality of arbitration agreements and the pitfalls in the drafting of arbitration 

agreements
50

. These dissertations include analysis arbitration laws in Kenya from various angles and 

some include the use of empirical legal research including survey questionnaires and interviews and 

comparative research to other jurisdictions. However, upon thorough research on the UK, US and Kenya 

repositories, the author has not come across any research specifically examining the arbitration law and 

practice in Kenya through comparative research on the same in the UK and US with specific focus on the 

arbitrability of disputes and/or arbitration anti-suit injunctions. 

Literature Summary 

Overall, the existing literature provides valuable insights on arbitration in general and specifically on 

arbitration anti-suit injunction and arbitrability of disputes and thus will be used and referenced 

throughout this research. However, to the author’s knowledge in Kenya, there is no research on the 

arbitrability of disputes and arbitration anti-suit injunctions. Moreover, although there is literature on the 

                                                           
48

 Patrick WN ‘Arbitration in Kenya: Facilitating Access to Justice by Identifying and reducing 

Challenges affecting Arbitration.’ (2013) University of Nairobi, available online at  

http://erepository.uonbi.ac.ke/bitstream/handle/11295/93192/Nguyo_Arbitration%20in%20Kenya%3A%

20facilitating%20access%20to%20justice%20by%20identifying%20and%20reducing%20challenges%20

affecting%20arbitration.pdf?sequence=3&isAllowed=y [Last accessed 16/11/19] 
49

 Michael M ‘Strengthening the Legal and Institutional Framework of International Commercial 

Arbitration in Kenya: The Case of Nairobi Centre for International Arbitration’ (2014) University of 

Nairobi. Available online at  

http://erepository.uonbi.ac.ke/bitstream/handle/11295/101250/LLM%20REVISED.pdf?sequence=1&isAl

lowed=y [Last accessed 16/11/19 ] 
50

 Caroline W ‘Pitfalls in the Drafting of Arbitration Agreements’ 2008 University of Nairobi Available 

online at  

http://erepository.uonbi.ac.ke/bitstream/handle/11295/15833/%20Thuo_Pitfalls%20In%20The%20Drafti

ng%20Of%20Arbitration%20Agreements.pdf?sequence=1&isAllowed=y  [last accessed 16/11/2019] 

http://erepository.uonbi.ac.ke/bitstream/handle/11295/93192/Nguyo_Arbitration%20in%20Kenya%3A%20facilitating%20access%20to%20justice%20by%20identifying%20and%20reducing%20challenges%20affecting%20arbitration.pdf?sequence=3&isAllowed=y
http://erepository.uonbi.ac.ke/bitstream/handle/11295/93192/Nguyo_Arbitration%20in%20Kenya%3A%20facilitating%20access%20to%20justice%20by%20identifying%20and%20reducing%20challenges%20affecting%20arbitration.pdf?sequence=3&isAllowed=y
http://erepository.uonbi.ac.ke/bitstream/handle/11295/93192/Nguyo_Arbitration%20in%20Kenya%3A%20facilitating%20access%20to%20justice%20by%20identifying%20and%20reducing%20challenges%20affecting%20arbitration.pdf?sequence=3&isAllowed=y
http://erepository.uonbi.ac.ke/bitstream/handle/11295/101250/LLM%20REVISED.pdf?sequence=1&isAllowed=y
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UK and US law on this issue, there are several shortcomings pertaining to this literature which are 

summarised as follows: 

 Lack of detail - Some of the materials discussed especially the books cover the topic on anti-suit 

injunctions and arbitrability of disputes very briefly and thus do not provide a comprehensive 

analysis. 

 Lack of comparative analysis - Some of the materials including articles do not provide a 

comparative perspective and thus do not provide a complete picture or a perspective on which 

the principles discussed are.  

 Lack of context - Some of the materials particularly the articles have a narrow focus on a 

particular research issue whereby they do not provide a complete overview of the underlying 

principles and policies to provide a full picture. 

 Lack of primary data - Most of these materials are based on secondary analysis and thus lack the 

inclusion of primary data on the discussed topics.  

As a result, these shortcomings have created a research gap which this research will address as follows. 

 

Research Gap  
This research makes a novel contribution to the literature in the following manner: 

 It provides a thorough and detailed examination of the law and legal principles underpinning the 

granting of anti-suit injunctions under English and US law.  

 It identifies the common legal principles which the English and US courts consider when 

granting arbitration anti-suit injunctions. 

 It conducts a rigorous examination of the legal framework of arbitration in Kenya. 

 It provides a comparative analysis of the laws on arbitration in Kenya, the UK and the USA. 

 It provides an empirical study using a survey questionnaire to determine if the key stakeholders 

in arbitration in Kenya would welcome arbitration anti-suit injunctions remedy.  

 It assesses the recent trend of arbitrability of disputes in the UK and USA and thereafter 

conducts empirical research to determine whether the key stakeholders of arbitration in Kenya 

would welcome an extension on the scope of arbitrable disputes. 

 It provides an update on the effect of Brexit on UK arbitration laws in relation to arbitration anti-

suit injunctions and arbitration of EU laws in the UK especially the EU competition laws. 

 

To make this contribution, this research is designed to address the following aim, objectives and research 

questions. 
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Research Aim, Objectives and Questions 
 

 Research Aim 
 

This research aim is to examine the state of arbitration law and practice in Kenya through a comparative 

study of the UK and US arbitration laws and practices with specific focus on arbitration anti-suit 

injunctions and the arbitrability of disputes. 

 

 

Research Objectives  
 

The research objectives of the thesis are threefold; 

 

1. Extensively examine the legal framework on arbitration under English and US legal systems. 

1.1. Examine the legal framework law on anti-suit injunctions and arbitrability of disputes 

in the UK and US 

1.2. Identify the common and distinct legal principles and their applications on anti-suit 

injunctions and arbitrability of disputes in the UK and the US  

 

2. Critically examine the Kenyan legal framework on arbitration: 

2.1. Assess the similarities and the differences in Kenyan arbitration laws and Kenyan 

courts approach with English and US approaches. 

 

3. Conduct empirical research to get information from key stakeholders on arbitration in Kenya to 

get:  

3.1. The arbitration practices in Kenya.  

3.2. Their views on anti-suit injunctions. 

3.3. Their views on extending the scope of AA1995 

 

 

 

 Research Questions 
 

This research addresses the following research questions. 

 

1. How do Kenyan laws on arbitration compare to the UK and the US? 

2. What are the current approaches to anti-suit injunctions in the UK? 
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3. What are the current approaches to anti-suit injunctions in the US? Is there a uniform or 

harmonized approach as compared with the UK?  

4. Is there a need to expand the scope of arbitrability of disputes in Kenya to match those 

arbitrable under English and US law? 

5. Would Kenyan courts grant anti-suit injunctions? And if so, how? 

 

 

Overview of Methodology  
 

This section provides an overview of the methods used to conduct this research with a comprehensive 

account detailed in the methodology chapter, (chapter 2).  

This research adopts a two-stage methodology that is designed to address the five research questions 

above. The first stage involves employing secondary research using doctrinal and comparative legal 

methodologies, while the second stage involves employing empirical legal research using a survey 

questionnaire as a tool of research. 

 

Doctrinal legal methodology overview 

 

 The doctrinal analysis method focuses on the content and language of the relevant primary laws 

including international law, national statutes and case law. The application of this methodology involved 

a strict analysis of existing statutory & case law as well as, systematizing legal propositions and applying 

the reasoning power
51

 while answering the following research questions; How do Kenyan laws on 

arbitration compare to the UK and US?, What are the current approaches to anti-suit injunctions in the 

UK?, What are the current approaches to anti-suit injunctions in the US? Is there a uniform or harmonized 

approach as compared with the UK? And Is there a need to expand the scope of arbitrability of disputes in 

Kenya to match those arbitrable under English and US law?  

 

The doctrinal analysis began with developing a legal proposition that when determining arbitrability of 

disputes and issuing anti-suit injunctions the courts aim at balancing a number of public policy 

considerations. The following analysis thereafter is focused on answering the proposition, through an 

extensive examination of the relevant case and statutory law in Chapters 4 & 5.
52

  

                                                           
51

 Khushal Vibhute & Filipos Aynalem ‘Legal Research Methods’ Justice and Legal System Research 
Institute at page 69 and 71.  Available online at https://chilot.files.wordpress.com/2011/06/legal-
research-methods.pdf (Last accessed 29/06/2020) 
52

  Kharel, Amrit  ‘Doctrinal Legal Research’ (2018) SSRN Electrictronic Journal, Available online at  
https://poseidon01.ssrn.com/delivery.php?ID=5150270051180710841080901220220940060040120170
87001025006118127010071102078069116028123027038060024046098070115065122005118101010

https://chilot.files.wordpress.com/2011/06/legal-research-methods.pdf
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David M Ndolo                                                        PhD Law 

 12 

However, doctrinal legal methodology has been criticized as a methodology that does not fully capture 

the extent judges through the interpretation of points of law actively take into account other factors such 

as what public interest is and the requirement of public policy.
53

  Accordingly, when applying this 

methodology, the researcher took note that there is a need for understanding other policy considerations 

that surround the law that may influence a judgement.
54

 For instance, in chapter 4 it has been argued how 

English courts view their power to issue anti-suit injunctions not only provides an effective remedy to a 

contractual breach but also promotes London as an arbitration seat. Similarly, in chapter 5, a number of 

policy considerations have been discussed that courts consider before, determining the arbitrability of a 

dispute. 

The main aim of using the doctrinal analysis method is to set out the legal framework of arbitration in the 

UK, US and Kenya, as well as what the law is on arbitration anti-suit injunctions and arbitrability of 

disputes in the three jurisdictions. This led to the finding that in Kenya there is a lack of clarity of 

arbitrability of certain disputes that are arbitrable in the UK and the US and that the UK and US courts 

issue arbitration anti-suit injunctions, albeit using different approaches, while the Kenyan courts have not 

yet issued this remedy. As a result, the research applies the comparative legal methodology to identify the 

common themes or threads as well as the differences in principles of laws and interpretation of laws in the 

UK and US. 

 

Comparative legal research overview 

 

The comparative legal research method involved comparing the legal framework of anti-suit injunctions 

and arbitrability of laws in the UK, USA, and Kenya. The detailed explanation of this research 

methodology, the aim & justifications for using it in this research as well as their limitations and how this 

research addresses this is contained in the methodology chapter below, Chapter 2. However, a brief 

overview of this is as follows. 

 

Comparative legal research is the systematic comparison of legal rules, norms concepts, categories and/or 

institutions in one system with those in another.
55

 This methodology was particularly useful in this 

research because it provided a method to assess the legal rules on anti-suit injunctions and arbitrability of 

disputes in the UK and USA and make recommendations to Kenya.
56

  For this reason, it was applied to 

address the research questions, how do Kenyan laws on arbitration compare to the UK and the US? What 

                                                                                                                                                                          
01600301505106901811808711109611110507307709108809410309306907811001612706708306609
1085111073091096072106092094005008099070&EXT=pdf (Last accessed 29/06/2020) 
53

 Michael Salter and Julie Mason, Writing Law Dissertations : An Introduction and Guide to the Conduct 
of Legal Research (Pearson/Longman 2007), at 113 
54

 See note 53, at page 118 and note 77, at 676 
55

 Geoffrey Samuel An Introduction to Comparative Law Theory and Method (Bloomsbury Publishing 
2014), at page 10 
56

 See note 53, at page 183 
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are the current approaches to anti-suit injunctions in the US? Is there a uniform or harmonized approach 

as compared with the UK? Is there a need to expand the scope of arbitrability of disputes in Kenya to 

match those arbitrable under English and US law? 

 

While applying the Comparative legal methodology, this research uses the functional approach method. 

Therefore, it compares the laws from these jurisdictions from a common point of reference that fulfil the 

same functions.
57

 From a general standpoint, the common point in this research is that the laws 

considered regulate the arbitration process and only comparable aspects are considered. For example, as 

evident throughout the chapters in this paper, comparisons are only made regarding the same legal aspects 

of the arbitrations and thus ensuring comparability. More specifically the common point for comparison is 

on the public policy considerations that are used to determine whether to grant an arbitration anti-suit 

injunction and to determine whether certain laws are arbitrable.  

Having these common points not only ensures comparability, but it also reduces the risk of the 

researcher’s bias of examining foreign legal systems through the mind-set of another.
58

 Indeed, the 

researcher ensured, on the one hand, to critically examine the laws relating to one jurisdiction 

appreciating the laws within its own political, economic and social context while, on the other hand, 

simultaneously attempting to reach comparability of these laws by placing them in a neutral external 

comparative framework.
59

  

 

The research also employs some aspects of the structural method of comparative legal methodology. This 

is because from a broader perspective the researcher chose to analyse the three countries as they are from 

the same legal family Anglo-Saxon legal family with common law and democratic legal systems.
60

 

However, it should be noted the primary focus is not the legal structures but rather the common points 

discussed above. 

 

Moreover, research also applies the law in context method which involved examining the law while 

taking note of the different contextual conditions and factors of influence embedded in the context that 

they exist.
61

  This method enabled the research to provide an understanding of the law, in the context of 

its own legal system.
62

 For instance, considering that the USA has a Federal Court system, at the 
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beginning of the analysis of the US case law on anti-suit injunctions this project makes it clear that it will 

only refer to cases in federal courts and thus this project ensures it considers case law on the national level 

in all jurisdictions. 

 

Having found out that there are different approaches, the main aim of conducting this methodology was to 

identify the common themes or threads as well as the differences in principles of laws and interpretation 

of laws in the UK and US.
63

 In relation to anti-suit injunctions, this project identified nine legal principles 

considered by these courts when determining whether to grant an anti-suit injunction as detailed in 

chapter 4. Moreover, there is a formulation hypothesis that being from a common law system, it is likely 

that in an appropriate case the Kenyan national courts would grant an anti-suit injunction in favour of 

arbitration.  There also four consistent legal principles considered in determining whether a matter is 

arbitrable on not as detailed in chapter 5. The test of whether there should be an expansion on the scope of 

arbitrable disputes in Kenya and whether an anti-suit injunction remedy would be welcomed in Kenya 

forms the second stage of this research which is undertaken using empirical research method. 

 

 

Empirical legal research overview 

 

The empirical legal research methodology was employed in answering the research questions,  is there a 

need to expand the scope of arbitrability of disputes in Kenya to match those arbitrable under English and 

US law? And would Kenyan courts grant anti-suit injunctions? And if so, how? Here the tool chosen for 

conducting the research is a survey questionnaire. Again, the explanation of this methodology and the 

justifications for using it in this research are comprehensively detailed in Chapter 2. Similarly, the 

justifications for using a survey questionnaire are detailed in Chapter 2. However, the following is a brief 

overview of this. 

  

One of the main reasons, as detailed in chapter 2, of using a survey questionnaire is because it is 

consistent with previous research. In fact, the questionnaire used is modelled around the QMU 2015 

survey on International arbitration. The sample for this survey consisted of lawyers in law firms with 

either arbitration knowledge or experience in Nairobi, Kenya listed in the Kenyan Yellow pages. The 

reasons for choosing this sample are comprehensively detailed in chapter 2 and they include but are not 

limited to, it is consistent with previous research and was fit for this research considering the nature of the 

questions asked as well as cost and time constraints.
64
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64
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As detailed in chapter 2 the choice of Nairobi, Kenya makes this project unique. This is because even 

though there are other previous surveys as mentioned above which focused on the views of a particular 

group of actors within international arbitration, this survey is the first to primarily focus on respondents 

based in Nairobi, Kenya on arbitration practices and their views on anti-suit injunctions in the arbitration 

context. 

 

In terms of the response rate, as mentioned in chapter 2, the response rate of this survey questionnaire was 

61% translating to 144 responses which is above the average response rate of an online and self-

administered questionnaire which is 40%.  As explained and justified in Chapter 6, the data was analysed 

by online surveys which produced graphs and pie charts that are used in discussing the results. As 

discussed in Chapter 6, some questions were prompting an explanation of an answer in the questionnaire, 

the responses given were analysed using the thematic analysis method and thus were categorised in 

themes and some of the comments are added in the discussion of the results in chapter 6 in the form of 

exact quotes from the respondents. Again the justifications for using these methods are detailed in 

Chapter 2 they include but are not limited to the fact it is fit for this research and consistent with other 

research. 

It shall be recalled that the main aim of applying empirical research was to determine if the key 

stakeholders of arbitration would welcome an anti-suit injunction remedy and an expansion of the scope 

of arbitrable disputes. From the empirical legal research, the research finds that,  in Kenya, currently there 

is no appetite for extending the scope of arbitrable disputes while arbitration anti-suit injunctions would 

be well received. The results are discussed in detail in chapter 6.  

It should be noted that all materials used for this research have been accurately and appropriately 

referenced. The materials have all been used in accordance with the UK data protection laws particularly 

the Data Protection Act 2018. Moreover, the author has obtained ethical approval for conducting this 

research as per the rules and regulations of Coventry University. 

 

Research Justification (overview) 
 

This section provides an overview of the research justifications on why Kenyan arbitration laws were 

studied, compared with the English and US laws and why a survey questionnaire was chosen as a tool for 

conducting empirical research. A more detailed discussion on these issues is contained in the 

methodology section, chapter 2.  

As discussed in chapter 2, the author is examining English and US arbitration laws and making 

recommendations to Kenya because he is from Kenya and thus understands the Kenyan legal system. 

Perhaps more importantly as mentioned, there is a renewed effort to promote arbitration in Kenya by the 

promulgation of Article 159 of the Kenyan Constitution 2010, which as mentioned above exhorts courts 
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to promote arbitration in Kenya and eventually led to the establishment of the NCIA. Although the NCIA 

was only officially launched in December of 2016 it aims at earning a reputation of being the world’s 

preferred premier seat for commercial dispute resolution.
65

 It is, therefore, crucial to examine whether the 

existing arbitration laws in Kenya enable the NCIA to compete with the LCIA, and in the NYCIA which 

are among the world's leading arbitration institutions.
66

 

Chapter 2 details reasons for comparing Kenya arbitration laws to the UK and US they include but not 

limited to the fact that the Kenyan legal system is based on a mixture of both legal systems. This is 

because Kenyan law is largely based on the English common law system but the new Kenyan constitution 

introduced in 2010 is modelled around the USA Constitution 1789. Moreover, the UK and US both have 

a well-established arbitration legal arbitration framework, particularly in reference to the arbitrability of 

disputes and the arbitration anti-suit injunctions. Indeed this evident in from the World Bank’s rankings 

of the UK arbitration laws at 99.9% while that of the US at 85%.
67

 

For the purposes of this study, the recent trend on allowing and encouraging arbitration of disputes that 

are not traditionally arbitrable such as competition laws has been identified as one of the most important 

recent trends in the UK and US. This is because it affects the entire arbitration process that is whether an 

arbitration agreement or award would be enforced. Also, as discussed in chapter 5, there is neither a 

uniform approach nor an exhaustive list on arbitrable or non-arbitrable disputes. Indeed it is for this 

reason, as discussed in chapter 5, there are different approaches in different jurisdictions. As mentioned, 

the issue of arbitrability of disputes is particularly important for Kenya, as there is an effort to encourage 

arbitration in order to offload the backlog of cases in the Kenyan courts. 

The author also chose to examine arbitration anti-suit injunctions in particular because it is the most 

effective remedy the national courts can issue in support of arbitration where a party breaches an 

arbitration agreement by starting foreign court proceedings. Indeed there has been a rising trend to 

granting this remedy, as discussed in chapter 4 in Hong Kong, Canada, Singapore, Australia are among 

the countries. In addition to this, as discussed in chapter 4, it is also one of the most controversial 

remedies as may be seen as a lack of trust of the foreign court and indirectly affecting its jurisdiction. 

Indeed as it shall be discussed it is for this reason some national courts have refused to grant this remedy 

including Belgium and Germany. As arbitration in Kenya is on the rise, such a circumstance will 

inevitably arise. Therefore, due to its importance as well as its controversial nature, it is important to 

assess whether the key stakeholders in arbitration in Kenya would welcome this remedy. 

As extensively discussed in chapter 2, the choice of a survey questionnaire as a tool for research is 

consistent with other research on arbitration. In fact, as already mentioned the survey questionnaire used 
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in this research is modelled around the QMU survey 2015 which at the start of this research was the most 

comprehensive survey in arbitration.
68

 That survey was aimed at examining the effectiveness of the 

improvements and innovations in international arbitration. At the time of submission, there was an 

updated relevant survey, QMU survey 2018, which examines the evolution of international arbitration. 

Both these surveys have been used in this research to support or illustrate points or as a comparative tool 

particular in discussions of the survey results in chapter 6.
69

 However, it must be emphasised that these 

surveys only provide an international outlook/benchmark and do not provide country specific results. 

Indeed in there are very few participants from these surveys based in Africa, 2% and 10% in the QMU 

survey 2015
70

 and 2018
71

 respectively. In this way therefore this research, specifically to respondents 

based in Nairobi, Kenya makes this research unique. This issue and other surveys on arbitration are 

extensively discussed in chapter 2. 

 

Research Quality Assurance 
The author has deliberately placed specific emphasis on ensuring the research is high quality, credible, 

reliable, replicable and valid. 

 

In order to ensure reliability and validity, the paper uses methods for this research are consistent with 

other research conducted in law generally and arbitration specifically. As discussed in the methodology 

chapter, the research was conducted in two states. Secondary research using doctrinal analysis or black 

letter law and comparative legal research methods which are commonly used methodologies in law. The 

second phase involved an empirical study using a survey questionnaire. As noted in the research 

justification section above the use of a survey questionnaire is consistent with other research on 

arbitration. Indeed, the survey questionnaire used for conducting this survey was modelled around the 

Queen Mary Survey 2015. Moreover, as discussed within the results and discussion chapter, chapter 6, 

the methods used for data analysis and presenting the data are similar and consistent with other research. 

 

There are a number of steps taken deliberately to ensure that this research has been conducted in a 

transparent manner and thus replicable. For instance, there is a dedicated chapter on methodology, 

detailing step by step the methods used to conduct the research. Moreover, I have included the documents 

used to conduct the research including the survey questionnaire, participant information sheet and the 

consent form. All materials used in this research are accurately and appropriately referenced in the 
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footnote and within the Bibliography. Additionally, within the results and discussion chapter 6, methods 

used for data analysis are discussed. 

 

This research has been conducted in accordance with the robust ethical rules and regulations of Coventry 

University and to illustrate this, the ethics certificate is attached above. The entire project was also 

conducted in accordance with the UK data protection laws including the Data Protection Act 2018. 

 

With regards to the research content quality, some of this work has been published in peer reviewed 

journal articles and peer reviewed academic blogs as follows: 

 

1. Ndolo M.D and Liu M ‘Is this the End? The Effect of Brexit on the Arbitration of EU 

Competition Laws in UK’ (2017) 38(7) ECLR, 322-330 

 

This paper discusses the growing trend in the EU and US for arbitrating competition law disputes. It also 

examines whether Brexit will affect the resolution of EU competition laws in the UK.  This paper has 

been reconstructed for the purposes of this thesis and forms part of chapter 5. 

 

2. Ndolo M D and Liu M ‘Does the will of the Parties Supersede the Sovereignty of the State? 

Anti-Injunctions in the UK Post-Brexit’ (2017) 10(3) GCLR 53-61 

 

This paper examines CJEU rulings that led to the prohibition on granting arbitration anti-suit injunction 

between member state courts governed by EU jurisdictional rules. It also considers whether the 

prohibition will stand after Brexit. This paper is also published in, Ndolo and Liu ‘Does the Will of the 

Parties Supersede the Sovereignty of the State? Anti-suit Injunctions in the UK post-Brexit’ (2017) 83(3) 

The International Journal of Arbitration, Mediation and Dispute Management 254. This paper has been 

reconstructed for the purposes of this thesis and forms part of chapter 4 

 

3. Ndolo D and Liu M ‘Revisiting Anti-Suit Injunctions Post Brexit: Some Lessons from the US’ 

(3
rd

 March 2018) Kluwer Arbitration Blog 

 

This paper examines US arbitration anti-suit injunctions and makes recommendations to the UK courts, 

on possible pragmatic measures adopted by the US courts post-Brexit, especially where a party is in a 

court of an EU state. This paper has been reconstructed for the purposes of this thesis and forms part of 

chapter 4. 

 

4. David Ndolo ‘Judicial Clarification on Anti-suit Injunctions: The Right Approach?’ (July 17
th

  

2018) Kluwer Arbitration Blog   
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This post examines the English High court decision in Nori Holdings Ltd v Bank Financial Corp
72

 which 

provides clarifications on some of the legal issues on anti-suit injunctions. This paper has been 

reconstructed for the purposes of this thesis and forms part of chapter 4. 

 

 

5. Ndolo, D and Liu M. ‘Arbitration in the Republic of Ireland after Brexit.’  (2017) 20(1), Irish 

Journal of European Law, 53-62. 

 

This paper examines Ireland arbitration laws and how changes in arbitration practices in the UK post-

Brexit may benefit Ireland. This paper has been reconstructed for the purposes of this thesis and forms 

part of chapter 4 and 5. 

 

 

6. Ndolo D and Liu M ‘A Departure from West Tankers after Brexit? Anti-suit Injunctions in the 

UK directed to Parties in EU National Courts’ (2018) 21(1) Irish Journal of European law 55 

 

This article examines the European Withdrawal Act 2018 and argues that it affords the UK Supreme court 

a legal pathway to overturn the prohibition on issuing ani-suit injunctions post-Brexit. Thereafter the 

paper extensively examines the US arbitration anti-suit injunctions and civil court approaches on anti-suit 

injunctions makes recommendations to the UK courts, on possible pragmatic measures adopted by the US 

courts post-Brexit, especially where a party is in a court of an EU state. This paper has been reconstructed 

for the purposes of this thesis and forms part of chapter 4. 

 

 

7. Ndolo D ‘The End of West Takers in the UK? Anti-suit Injunctions post-Brexit: The Default 

‘No-deal’ Scenario’ (11th March 2019) EU Investment Law and Arbitration blog 

 

This article examines the European Withdrawal Act 2018 and its effect on arbitration practice in the UK 

particularly on the effect on anti-suit injunctions. This paper has been reconstructed for the purposes of 

this thesis and forms part of chapter 4. 

 

8. David Ndolo 'The Role of the English Courts in the Enforcement of Arbitration Agreements' 

(2019) 24(1) Cov. L.J. 39-48  

 

This paper examines the approach of the English courts towards the enforcement of arbitration 

agreements, and also assesses the impact of Brexit on the courts' practice in this area. This paper has been 

reconstructed for the purposes of this thesis and forms part of chapter 3. 
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9. Ndolo D and Liu M ‘The State of International Arbitration in Kenya’ (2020) 23 (1) International 

Arbitration Law Review 40-69 

 

This article examines the state of arbitration practice in Kenya. It does this by firstly examining the 

arbitration legal framework in Kenya. Then, it identifies the arbitration practice in Kenya using results 

from the survey questionnaire administered. The article also analyses the role of the Kenyan courts in the 

enforcement of international arbitration agreements by using stay of proceedings, anti-suit injunctions and 

the arbitrability of disputes. These issues are analysed comparatively throughout with the main reference 

to English Law. This paper has been reconstructed for the purposes of this thesis and forms part of 

chapter 3 

 

In addition to this, sections of this project have also been presented in a number of academic conferences, 

as follows; 

 

 Ndolo D ‘Arbitration in the UK After Brexit’ (October 2019) EU-CARICOM Law Conference 

Beyond Brexit: Sustaining Business and Law Relations, Hosted by Coventry University. 

 

The paper examined the effect of Brexit on arbitration practice in the UK, with specific reference to; 

Arbitration of disputes where the subject matter is EU Law, enforcement of awards, anti-suit injunctions 

and overall effect on London Seat of Arbitration. This paper has been reconstructed for the purposes of 

this thesis and forms part of chapter 4 and 5. 

 Ndolo D ‘Role of the Courts in Arbitration’ (April 2019) Coventry Law School and University 

of Nebrija Conference: Contemporary Challenges in International Law, Hosted by Nebrija 

University  

 

This paper was published in the Coventry Law Journal – see details above (no 8). 

 

 Ndolo D, ‘Towards Arbitration’ (2017) Coventry Law School Inaugural Conference  

 

This paper focuses on the origins of arbitration and the development of arbitration in the UK and the USA 

with specific reference to the role of public policy. This paper has reconstructed for the purposes of this 

thesis and forms part of chapter 3 
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Chapter Outlook 
This thesis is divided into 7 main chapters.  

 

Chapter 2 details the methodologies and methods used to conduct this research and the justifications for 

it. It also contains the documents used to collect data. 

 

Chapter 3 is divided into three parts. Part 1 gives background information on arbitration as an ADR, while 

Part 2 discusses the development of the legal framework of arbitration in the UK and the USA. There is 

also a detailed discussion of the role of the courts in arbitration in the UK and the US through 

enforcement of arbitration awards and agreements. Part 3 does an extensive analysis of the state of 

arbitration in Kenya. It does this by firstly examining the arbitration legal framework in Kenya. Then it 

analyses the role of the Kenyan courts in the enforcement of arbitration agreements and awards. 

 

Chapter 4 is divided into four parts. Part 1, extensively analyzes the legal framework of arbitration ant-

suit injunction in the UK and part 2 focuses on the same in the USA. Part 3 examines anti-suit injunctions 

in civil countries with specific reference to German and Belgian law.  This chapter also includes an 

inevitable discussion of arbitration anti-suit injunctions under EU law and thus part 4 discusses the effect 

of Brexit on the UK’s power to issue arbitration anti-suit injunctions. 

 

Chapter 5 examines the rising trend of arbitrability of disputes that were traditionally not arbitrable in the 

UK and US including inter alia bankruptcy, intellectual property, employment and competition laws. 

Also includes a discussion on the effect of Brexit on whether EU competition laws will be arbitrable in 

London after Brexit 

 

Chapter 6 details how the data collected has been analysed and provides an in-depth question by question 

discussion of the findings of the empirical research.  

 

Chapter 7 gives a summary of the findings and recommendations of this research study. 
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Chapter 2: Methodology 
 

Introduction 
This chapter outlines how the research was conducted for this project. It shall be recalled that this 

addresses the following research questions: 

1. How do Kenyan laws on arbitration compare to the UK and the US? 

2. What are current the approaches to anti-suit injunctions in the UK? 

3. What are current the approaches to anti-suit injunctions in the US? Is there a uniform or 

harmonized approach as compared with the UK?  

4. Is there a need to expand the scope of arbitrability of disputes in Kenya to match those 

arbitrable under English and US law? 

5. Would Kenyan courts grant anti-suit injunctions? And if so, how? 

 

The research design employed to answer these questions consists of both secondary and primary research. 

The secondary research will be used to answer the first three research questions while applying the 

doctrinal and comparative legal methodologies. The application of doctrinal analysis led to the finding 

that in Kenya there is a lack of clarity of arbitrability of certain disputes that are arbitrable in the UK and 

the US and that the UK and US courts issue arbitration anti-suit injunctions, albeit using different 

approaches, while the Kenyan courts have not yet issued this remedy.  

The application of comparative legal methodology was conducted using mainly the functional method but 

there were also aspects of structural and law in context methods. This led to the finding of nine legal 

principles considered by both the US and UK courts when determining whether to grant an anti-suit 

injunction and formulation of the hypothesis that being from a common law system, it is likely that in an 

appropriate case the Kenyan national courts would grant an anti-suit injunction in favour of arbitration.  

There also four consistent legal principles considered in determining whether a matter is arbitrable.  

The primary research phase was aimed at testing whether there should be an expansion on the scope of 

arbitrable disputes in Kenya and whether an anti-suit injunction remedy would be welcomed in Kenya 

forms the second stage of this research which is undertaken by empirical research methodology using a 

survey questionnaire. 
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Secondary Research Phase 
The secondary research phase of this project employs both doctrinal analysis and comparative legal 

research methodologies. 

 

Doctrinal legal analysis or black letter law 

 

The doctrinal legal analysis methodology does not have a universal definition but it comprises of an in-

depth analysis of the law and legal concepts. Therefore, in accordance with Prof. Vibhute and Filipos 

Aynalem, it involves a strict analysis of existing statutory provisions as well as case law, arranging, 

ordering and systematizing legal propositions and by applying the reasoning power, as well as through 

legal reasoning or rational deduction.
73

 

Accordingly, the adoption black letter form of analysis reduces the aims, scope and the range of materials 

to be studied by this research project to manageable proportions with a clear sense of direction.
74

 By 

doing this, it enables the researcher to conduct a focused research, especially for this research focusing on 

the public policy reasons given in consideration on granting arbitration anti-suit injunctions as well as 

arbitrability of certain disputes while answering the following research questions.  

 How do Kenyan laws on arbitration compare to the UK and the US? 

 What are the current approaches to anti-suit injunctions in the UK? 

 What are the current approaches to anti-suit injunctions in the US? Is there a uniform or 

harmonized approach as compared with the UK?  

 Is there a need to expand the scope of arbitrability of disputes in Kenya to match those 

arbitrable under English and US law? 

 

This involves identifying, dissecting, and analysing the set of legal rules that govern arbitration in general 

and specifically arbitration anti-suit injunctions and arbitrability of disputes to establish clarity, 

understanding and coherence on their legal framework.
75

 As per Kharel, doctrinal analysis begins with 

developing a legal proposition and the entire analysis of the data from primary and secondary authorities 

is focused on examining the proposition.
76

 Indeed in this research, the legal proposition that will be 
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developed is that when determining arbitrability of disputes and issuing anti-suit injunctions the courts 

aim at balancing a number of public policy considerations. Therefore, through an extensive examination 

of the relevant case and statutory law in Chapters 4 & 5, this research aims at identifying these 

considerations.  

In this context, therefore, the researcher will give emphasis on relevant substantive laws rules, doctrines, 

concepts and judicial judgements around the established legal prepositions. The overall aim is to explain 

what the law is through considering the relevant sources of law which contribute to providing an 

understanding of the legal prepositions.
 77

 It also enables the researcher to set out the law in an organized, 

logical systematic way and with convincing reasoning, exhibits exposing the loopholes, ambiguities or 

inconsistencies in the substantive law and this is particularly evident in chapters 4 and 5.
78

 In this way, 

therefore, employing doctrinal research will provide a well-defined scope and materials enabled the 

researcher to appreciate the complex and changing meanings of relevant key concepts.
79

 

The relevant substantive laws will be examined through studying the relevant materials including using 

primary legal sources such as international laws including international treaties and conventions such as 

New York Convention 1958 and UNICITRAL Model Law as well as national legislations and case laws. 

Other secondary legal sources such as journal articles, books, survey reports and academic blog posts are 

also examined. The overall aim of using this method is to understand the legal framework of arbitration in 

the respective jurisdictions and the public principles under which the law is based. 

 

To achieve this, the project focuses on the content and language of the relevant primary law including 

international law and national statutes and case law that relate to arbitration anti-suit injunctions 

specifically and arbitration in general. For instance, to establish an understanding of the relevant 

principles within arbitration agreements under the US FAA 1925, English AA 1996 and Kenyan AA 

1995, Chapter 3 examines the content and language of the relevant provisions for example on the doctrine 

of competence-competence and stay of proceedings. Further, in relation to the relevant legal principles 

developed by case law, this project analyses the judicial precedence into which it was developed. This is 

particularly evident in Chapter 4 where there is a discussion on the judicial precedence before the West 

Tankers case to give an understanding as to why the UK Supreme Court reached that decision and why 

the CJEU reached a different decision on the same matter. In addition to this, it analyses and incorporates 

the developed legal doctrines, interpretation and concepts by legal scholars in published textbooks and 
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journal articles.
80

 This can be seen throughout the paper and in the literature review and commentary 

sections in this project. 

 

However, doctrinal legal methodology has been criticized as being too rigid and formal. This is because 

the primary focus is what the law is, that is, the law in books and this hardly captures the complexity of 

the law in action.
81

  Moreover, there is also concern that the use of this methodology over-simplifies the 

complexity of legal concepts and the process of judicial interpretation. This is because it does not entirely 

capture the extent judges through acts of interpretation and reinterpretation of the meaning and the scope 

of points of law actively engaged in the making and revising of law according to their intuitions of what 

public interest is and the requirement of public policy. This shortcoming is of particular concern for this 

research because it is focusing on how the courts have used the public policy principle in the context and 

arbitrability of disputes and anti-suit injunctions. 

Accordingly, the research will place specific emphasis to ensure that this project is not only confined to 

the description or prescription or clarification but it also critiques and makes suggestions for reform.
82

 

This is done in the context of doctrinal research that is, either the law is vague and inconsistent such that 

it leads to inconsistency in its application. For example, in chapter 3 this paper finds there is a lack of 

clarity on arbitrability of certain disputes in Kenya and commentary of the law on anti-suit injunctions in 

the USA in chapter 4 this project suggests: 

 

‘In already uncertain economic times and as globalization continues to intertwine nations and their 

businesses the unsettled anti-suit injunction doctrine injects an unwelcomed additional degree of 

unpredictability into international transactions’ 

 

Moreover, in applying this methodology, the researcher took note of the fact that legal decision making is 

not only limited to the black letter law but also there in need for understanding other policy considerations 

that surround the law that may influence a judgement.
83

 For instance, in chapter 4 it will be submitted that 

the English courts view their power to issue anti-suit injunctions not only as an effective remedy to a 

contractual breach but also as a tool that promotes London as an arbitration seat. Similarly, in chapter 5, a 

number of policy considerations that arise when courts determine the arbitrability of disputes will be 

discussed. 

 

In addition, as a legal scholar, the nature of this research was aimed at taking a more in-depth analysis 

that is capable of informing the deliberation of judges in future cases.
84

 Indeed, in chapters 4 and 5 after 
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analysing the English and US law, this research makes recommendations to the Kenyan judges in future 

cases where legal issues of arbitration anti-suit injunctions or the arbitrability of disputes may arise which 

are discussed in chapter 6 and succinctly summarised in chapter 7. The researcher was able to do this by 

examining the patterns of reasoning within case law to predict outcomes of future cases
85

 (This is 

particularly evident in chapter 4).  

 

  

Comparative legal Research  
 

The use of doctrinal analysis methodology only maybe considered as descriptive, rigid, narrow and 

limited to in approach of the law.
86

 Therefore, this research also uses a comparative legal research 

methodology to address the research questions below. This involved a systematic comparison of legal 

rules, norms concepts, categories and /or institutions in one system with those in another.
87

  

 

In line with Michael Salter and Julie Mason, comparative legal research methodology is useful 

particularly for considering the desirability of introducing forms of legal regulation or reforms that have 

been successfully introduced in other jurisdictions in response to analogous issues.
88

 Accordingly, this 

research applies this methodology for this reason. In particular, it shall be recalled that the overall aim of 

this research project is to do a comparative study of UK and USA arbitration law in order at examining 

the current state of arbitration law and practice in Kenya while making regulatory recommendations with 

specific emphasis on anti-suit injunctions and the arbitrability of disputes. Therefore, this research 

employs a comparative legal research methodology to answer the following questions: 

 

 How do Kenyan laws on arbitration compare to the UK and the US? 

 What are the current approaches to anti-suit injunctions in the US? Is there a uniform or 

harmonized approach as compared with the UK?  

 Is there a need to expand the scope of arbitrability of disputes in Kenya to match those arbitrable 

under English and US law? 

 

This research, therefore, seeks to compare these jurisdictions from a common point of reference. In this 

way, therefore, the research applies a functional legal approach, that is, the laws are thought to be 
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comparable because they fulfil the same or equivalent functions, as they relate to the same problem.
89

 

From a general standpoint, the common point in this research is that the laws considered regulate the 

arbitration process and only comparable aspects are considered. For example, as evident throughout the 

chapters in this paper, comparisons are only made regarding the same legal aspects of the arbitrations and 

thus ensuring comparability. More specifically the common point for comparison is on the public policy 

considerations that are used to determine whether to grant an arbitration anti-suit injunction and to 

determine whether certain laws are arbitrable.  

Having these common points not only ensures comparability, but it also avoids the researcher’s bias of 

examining foreign legal systems through the mind-set of the researcher's own legal system, which would 

corrupt the process of comparison.
90

 However, it is notable, that functional legal comparatists usually rely 

upon some underlying premises, that is the assumption that the ideological, political and socio-economic 

issues of various legal systems are universal, the assumption that, at least as for relatively value-neutral 

issues, legal systems tend to solve these problems with quite similar results.
91

 Indeed, the researcher will 

ensure that, on the one hand, to critically examine the laws relating to one jurisdiction appreciating the 

laws within its own political, economic and social context while, on the other hand, simultaneously 

attempting to reach comparability of these laws by placing them in a neutral external comparative 

framework.
92

 

 

The English and the USA legal system have been chosen for this study for the following reasons. Firstly, 

they are from the same legal family that is the Anglo-Saxon legal family with common law and 

democratic legal systems similar to the Kenyan legal system. Secondly, being from the same legal family, 

the Kenyan legal system is heavily influenced by both US and English law. In doing this, the research 

adopts some aspects of the structural method of comparative legal methodology. This is because from a 

broader perspective a more structural analysis the researcher also considers the countries’ legal structures 

hidden within the examination of the common points mentioned above.
93

 However, it should be noted the 

primary focus is not the legal structures but rather the common points discussed above. 

 

 

The third reason for choosing the USA and UK as a basis for comparison is because, as discussed in 

Chapter 3, the earliest form of recorded practice, hostility, judicial support, laws and institutions of 
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arbitration were from these two national systems. For instance, the oldest seat of arbitration in record is 

the LCIA in the UK, established in 1891. As a result, in relation to anti-suit injunctions and arbitrability 

of disputes, these two legal systems have a long well-established legal framework in the form of statute 

and case law as well as scholarly commentary. It must be mentioned that the author is not seeking a 

harmonization on this of the laws but rather focusing on the commonalities while also discussing the 

differences in approach.   Fourthly, there is also linguistic ease because the US, UK and Kenya legal 

systems are in English based which the researcher is competent in. This is of benefit for the researcher as 

there is no need to translate and do the research because the sources of the information are analysed in its 

original language and thus there is no risk that meaning can be lost through translation.
94

 

 

It should be noted that the analysis of English law involved an inevitable discussion of the EU law which 

at the time of writing (before Brexit) still applies in the UK and has heavily influenced arbitration laws in 

the UK particularly on arbitration anti-suit injunctions. For instance, Chapter 5 discusses the arbitrability 

of EU competition law, and Chapter 4 discusses the recent decision of the CJEU West Tankers
95

 which 

reversed a UK Supreme court decision and imposed restriction English courts from issuing anti-suit 

injunctions directed to parties in courts governed by EU jurisdictional rules. With Brexit looming, this 

project provides updates and accesses the potential impact Brexit will have on arbitration laws in the UK 

through considering different options available on the future relationship between the EU and the UK.  

 

Although the recommendation would be made for a common law country, Kenya, this project also 

examines the approach adopted in civil jurisdictions in the Belgian and the German legal systems. This 

will also be considered as they have a unique approach towards anti-suit injunctions in which their 

national courts reject to grant or recognize ant-suit injunctions in favour of arbitration. In this way 

therefore this research presents a broader picture rather than a limited one. This is in line with the 

functional approach of comparative legal methodology because for jurisdictions to be comparable this 

usually means they are being represented as similar however, often as mentioned above they can be 

assessed from common points of reference for similarities and differences.
96

 

 

Moreover, in applying this methodology, the researcher applied the law in context method which involves 

examining the law while taking note of the different contextual conditions, factors of influence, are 

identified, considered, explained and embedded in these contexts.
97

  For instance, considering that the 

USA has a Federal Court system, at the beginning of the analysis of the US case law on anti-suit 

injunctions this project makes it clear that it will only refer to cases in federal courts and thus this project 

ensures it considers case law on the national level in all jurisdictions. Applying the law in context method 

ensures the researcher provides an understanding of the law, of both the UK, USA and Kenya in the 
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context of its own legal system and, hence aids in explaining why the law is as it is.
98

 To ensure a 

balanced comparative study, research for each legal framework will be examined independently and in-

depth particularly on anti-suit injunctions. In addition to this extra caution has also been undertaken not to 

undermine the legitimacy of the legal system of any sovereign state especially on the recommendation 

section.
99

 

 

In regards to sources of information for primary sources of laws including international laws and treaties, 

they will be accessed through Westlaw's online legal database which is accessible through the 

University’s library website. In relation to national legislation and case laws from the UK, they are 

mainly accessible via Westlaw as well. Similarly, some USA legislations and cases are accessible via 

Westlaw however it must be mentioned some USA laws that will be used in this research will be accessed 

via Justia.com database which offers free access to US federal and state court case decisions. For Kenyan 

legislations and cases they will be sourced from the KenyaLaw.org online database which provides free 

access to; official reports of Kenyan court cases, Kenyan legislation and Kenyan Hansard Archive among 

other relevant legal materials. For secondary sources; books on arbitration in the UK, US and Kenya will 

be accessed from the University’s library and for journal articles, they will be sourced from online 

academic databases used such as Westlaw, Lexis Nexis, Heinoline, Jstor and ilaw.com.  

 

As mentioned, the main aim of conducting this comparative research is to identify the common themes or 

threads as well as the differences in principles of laws and interpretation of laws from across those 

different legal systems.
100

 This involves examining how arbitration anti-suit injunctions have granted and 

how the doctrine of arbitrability has been applied in US and UK courts. This comparative research will 

lead to the finding that these jurisdictions have adopted different approaches towards arbitrability of 

disputes as well as arbitration anti-suit injunctions in the UK and the USA. For instance, as will discussed 

in chapter 4 in relation to anti-suit injunctions,  some jurisdictions have adopted different approaches for 

instance the USA Federal Circuit Courts have adopted three separate approaches.  

 

Having found out that there are different approaches, the project then examines whether there are 

identifiable consistent legal principles referred to by these courts. In this context, the aim is to identify 

some possible solutions in English and US court approaches that could then be recommended to the 

Kenyan courts.
101

 While doing this, the research takes into account the differences in social and economic 

structure and cultural norms, particularly evident in chapters 4 and 5.
102

 As a result in relation to anti-suit 
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injunctions, this project will identify nine legal principles considered by these courts while there also 

some consistent legal principles considered in determining whether a matter is arbitrable on not. 

However, the findings are that the distinct approaches are because of these courts applying these legal 

principles differently.  

 

The overall findings of the comparative research will lead to the finding that in Kenya there is a lack of 

clarity of arbitrability of certain disputes that are arbitrable in the UK and the US. Moreover, there is a 

formulation hypothesis that being from a common law system, it is likely that in an appropriate case the 

Kenyan national courts would grant an anti-suit injunction in favour of arbitration.  The test of whether 

there should be an expansion on the arbitrability of disputes in Kenya and to the test of this hypothesis 

developed forms the second stage of this research which is undertaken using empirical research method. 

 

Primary Research Phase 
 

Empirical Legal Research 
 

This section explains how empirical legal research methodology was employed to answer the following 

research questions: 

 

 Is there a need to expand the scope of arbitrability of disputes in Kenya to match those 

arbitrable under English and US law? 

 Would Kenyan courts grant anti-suit injunctions? And if so, how? 

 

The second stage research of this undertakes empirical legal research using both quantitative and 

qualitative research methods. This involves using a survey questionnaire both online and self-

administered targeted to respondents based in Nairobi, Kenya. Utilisation of the survey questionnaire 

enabled a systematic collection of information (“data”) and its analysis is discussed in chapter 6. 

Therefore, through the use of this methodology, this research examines both the law in books (primary 

and secondary sources discussed above) and also the law in action (collected data).
103

 As a result of this, 

this research is able to incorporate the views of the key stakeholders in the analysis and recommendations 

sections. In this way, therefore, the project undertakes a more in-depth analysis of anti-suit injunctions 

and addresses views and concerns and actions in the real (social) world. This is done in a way that is 

capable of informing the deliberations of practitioners and judges in future cases. 
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Empirical Research design   
 

It shall be recalled that the aim of employing this empirical legal research methodology is to test whether 

there is a need to expand the scope arbitrability of disputes in Kenya as well as test the formulated 

hypothesis. To achieve this it employs a mixed-method research design involving both qualitative and 

qualitative research.   

 

Quantitative research  

The majority of this research will be quantitative. This is because the chosen research tool will be a 

survey questionnaire containing the majority of closed ended questions (in yes or no format) and thus the 

emphasis is on the numerical data on the analysis of the data in terms of the percentage of respondents 

who select a particular answer.
104

  In this way, therefore, it employs the deductive theory.
105

 This will 

involve testing the hypothesis developed, through the use of a survey questionnaire. Thereafter the 

collected data will be analysed to which it will be concluded whether the hypothesis is confirmed. The 

overall role of this research is therefore to provide accurate, credible and reliable data and analysis for the 

development of laws. 

 

Qualitative research  

Since the survey questionnaire has some open-ended questions the research will also use qualitative 

research as a research strategy. Therefore, in some sections of the research emphasis will be placed on the 

words of the respondents in the collection and analysis of the data.
106

 This will be in the sections of the 

survey which require the respondents to explain their (yes or no) responses in their own terms. Here as 

discussed in chapter 6 thematic analysis method will be employed. Therefore, responses given in the open 

ended questions were divided into similar themes and subthemes to compare and analyse them with the 

main aim of mapping the main issues and the relevance to this study.
107

 When searching for themes, the 

author was guided by Bryman’s recommendations and therefore looked for, repetitions, similarities and 

differences as well as research related materials.
108

 Relevant comments were selected and included in this 

study to the relevant questions that were addressed to and in quotation marks and thus keeping the 

uniqueness and originality of the respondent’s language.
109
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Justifications for using a survey questionnaire as a tool for research 
 

Surveys have been used to collect data internationally covering different topics. For instance, YouGov 

which makes political polls internationally collects its data through online public opinion surveys.
110

 In 

this way, therefore, data collected from surveys can be seen as representing influential sources of 

information.
111

 

In line with Corbetta,
112

 a survey is a technique of data collection that involves questioning the objects of 

the research belonging from a representative sample through a standardised questioning procedure. Kent 

adds that the data collection must be undertaken with the view of providing a detailed description and 

analysis of a particular topic.
113

 As a result, therefore, using surveys can be seen as one the most suitable 

way to test the hypothesis by exploring attitudes, beliefs, feelings perceptions and expectations of the 

participants on anti-suit injunctions on the arbitration context. This is because the situation in which 

information is gathered is through direct questioning of the participants. This is consistent with previous 

arbitration studies as discussed below. 

 

Review of Methods of Data Collection in Previous Studies 

 

Over the recent years, arbitration has been increasingly used in domestic and international settings as the 

preferred method of dispute resolution in many commercial trade agreements between corporations, state 

and state to corporations. As a result, there have been a number of empirical surveys undertaken to get a 

better understanding and to improve the practice of arbitration.  

For instance, in January 2016 Burford Capital, released an arbitration survey report that focused on the 

extent of the enforcement problem in arbitration awards, the legal processes, investigatory methods 

available and how litigation finance can be used to fund enforcement.
114

 Further, in 2016 also Bryan Cave 

and Berwin Leighton Paisner published a survey report in which they were examining whether 

practitioners think that increased gender and ethnic diversity on arbitral tribunals is desirable.
115
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Moreover, in 2016 Queen Mary University published their 7
th

 survey report which aims at providing 

insights into resolving technology, media and telecoms disputes.
116

 

However, these surveys only give an international overview and fail to give specific information about 

arbitration practice in specific regions or countries. Indeed a country specific arbitration surveys are rare, 

notwithstanding a good example is the Polish arbitration survey report 2016 which focused on how Polish 

businesses and their legal counsels perceive arbitration.
117

 

From these surveys considered and others, only a small percentage of the participants are from Africa 

despite the rise of arbitration practice in Africa resulting from the rise in foreign investment in Africa. For 

example, in the survey conducted by the World Intellectual Property Organisation, only 1 per cent of the 

respondents were from Africa.
118

 In some surveys, there are no African respondents. For instance, in 

Burford Capital had 70 per cent respondents from the UK and the remaining percentage shared between 

respondents from North America and Asia.
119

 

This is a clear indication that the process and practice of international commercial arbitration in Africa do 

not have a history of comprehensive empirical survey research. In fact, it is only very recently in August 

2015, the Simsons & Simsons law firm partnered with Legal Business to conduct a survey.  However, this 

only produced a number of formal statics on the industrial sectors that are most referred to arbitration and 

the enforcement of awards and state immunity. More recently in 2018 SOAS University of London have 

published an arbitration survey report which was conducted on 89% of the African countries and thus 

gives a generalised international African outlook rather than a country specific report.
120

 

At the time of writing, therefore, to the lead researcher’s knowledge, no survey specifically focused on 

gathering information about the respondents’ views on arbitrability of disputes and respondents’ views on 

anti-suit injunctions in Kenya. Consequently, this project seeks to conduct a survey questionnaire on this. 

While doing this, it also seeks to gain valuable information on the respondents’ arbitration practices in 

Kenya. By doing this, this research provides valuable insights on the general practices in Kenya that can 

be used by the lawyers, arbitrators, academics and judges. 
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Mixed-mode survey questionnaire delivery 
 

The lead researcher administered the questionnaire in two modes. This was through online and self-

administered questionnaires that were completed by the respondents.  

 

For the online survey, the questionnaire was developed and based on the onlinesurveys.ac.uk database, 

which is the main academic online survey database recommended by Coventry University. This database 

is an easy to use service that allows you to develop, deploy, and analyse surveys via the Web. The 

respondents were invited to participate in the survey via email. Attached to the e-mail was the participant 

information sheet (see below) and a link to the survey. In relation to the participants' consent, on the first 

page of the online survey, contained a mandatory tick box to which the respondents had to respond to, to 

indicate that they agree to take part in the questionnaire survey (see below).  

For the self-administered questionnaire, it was distributed and collected by the lead researcher in Nairobi, 

Kenya during the working days in the period of 22
nd

 July and 2
nd

 September 2018. The respondents were 

also given the participants' consent form (below) and the participant information sheet (below) before per-

taking in this research. Thereafter, respondents are required to read and answer each question for 

themselves. The advantage of this approach is that the presence of the lead researcher encouraged the 

respondents to fill in the questionnaire and thus significantly improved the response rate.  

This choice of administering the questionnaire both online and as self-administered was influenced by the 

following factors. 

 

 

Characteristics of the potential respondents 

 

The project was targeting a large but manageable size of the respondents. They ranged from academic 

experts to legal professionals in practice in law firms with arbitration and legal knowledge and 

experience. Further, the targeted respondents for this project were based in Nairobi, Kenya and were 

listed in the Kenyan Yellow pages. Although these respondents are in one city they are geographically 

dispersed so the use of the online survey in this context ensures that they invite for the survey can be sent 

via email at no cost and there are no constraints as to the geographical coverage.
121

 Moreover, when using 

an online survey the respondents, themselves, enter their responses on the online survey database and this 
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increased confidentiality and anonymity as well as reliability and validity and accuracy. In addition to 

this, it saves time and effort as the lead researcher does not have to enter data into the database. 
122

 

However, online surveys are restricted to those respondents who have access to the internet. In this way, 

therefore, there is no guarantee that all the respondents will have access to the questionnaire. This is of 

particular concern in Nairobi, Kenya because some law firms only allow their lawyers to have access to 

the organisation’s intranet. Also in other areas in Nairobi, Kenya there may be either unreliable or 

fluctuating access to the internet. This can discourage the respondents from completing the survey, 

particularly where for instance the link may break while filling the questionnaire and they have to start 

afresh.
123

 Moreover, filling in the online survey questionnaire required an extra effort by the respondent to 

spare their time to click the link provided to access the questionnaire.
124

 Using this mixed mode enables 

the researcher to overcome this shortcoming, as the survey questionnaire will be distributed and collected 

by the lead researcher to all the potential respondents who will not have completed online the survey. 

Also, the presence of the lead researcher may encourage the respondents to complete the questionnaire. 

 

It should be noted that for the purposes of this study, all the contact details for the defined sample 

population were obtained through the Yellow pages and the HG.org website (available here).  HG.org is 

one of the world’s largest non-subscription legal information site containing more than 4 million pages of 

edited content. It includes a directory of law firms and networks covering 195 countries with 5,000 cities 

in 260 practice areas.  

 

 

 

Nature of the questions asked 

 

The survey questionnaire contains three sections as shown below. The first section is the ‘respondents 

details’ section in this section contains factual questions. These questions were optional and asked the 

respondents to provide information on the name of their organisation and their primary role within it. The 

second section ‘general arbitration practices’ contained general questions on arbitration which asked the 

respondents about their arbitration practices and preferences. The third section on ‘arbitration and public 

policy’ asked the respondents specific questions which are directed on testing the developed finding and 

hypothesis. The instructions were printed before the respondents started the questionnaire and were easy 

to follow as the respondents are required to tick their response and some instance explain their response. 

Moreover, just as the questions, the instructions are written in simple and clear language. As a result, it is 
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appropriate to use online and self-administered questionnaires as the respondents could straightforwardly 

complete it by themselves. 

 

Impact of using a mixed-mode survey questionnaire 
 

The advantages of using surveys include the ability to collect data over many participants at a low cost. 

The low cost of self-completion questionnaires was particularly evident in the online phase of the survey 

because the defined sample population (discussed below) was in Nairobi, Kenya but geographically 

dispersed within the city. In this way, therefore, through the use of an online questionnaire the lead 

researcher did not incur any costs. Moreover, using mixed mode allowed for data to be gathered in a 

fairly short period of time.
125

 This is because questionnaires could be dispatched to different participants 

online and while being self-administered while being self-administered to others.
126

 This was particularly 

important for this project because of the time constraints especially for the self-administered 

questionnaires as discussed below. 

Notwithstanding, using the chosen methods for delivery the survey provides no opportunity for the lead 

researcher to enquire for the reasons why the participants have chosen to answer a question in a particular 

way.
127

 To avoid misunderstandings, as mentioned there were clear instructions at the beginning of the 

survey instructing the respondents how to indicate their answers. In addition to this emphasis will also be 

placed on the construction of the questions in the questionnaire, to make sure they are clear, unambiguous 

and easy to complete. The questionnaire was also be constructed in a manner that ensures it is valid, 

reliable and objective.
128

 Also, the survey questionnaire contained optional prompts asking the 

respondents in certain questions to give explanations or general comments relating to their answers. It 

must also be noted that the absence of an interviewer may also be a positive as it allowed the participants 

to be honest in their answers as they are free to complete the questionnaire with a reduced risk of bias 

based on the interviewer’s characteristics including the gender, age, ethnicity and social background.  

 

Sampling respondents for the survey questionnaire 
Sampling for this project was essential as the target population was large. Therefore, through sampling, 

this project selected a manageable size of the potential respondents which is representative of the larger 

population.
129

 This section will explain how the sample is made and justifications for the chosen sample. 
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How will the sample be made? 

 

The sample for this project was chosen based on the previous respondents of previous survey 

questionnaires on arbitration. This was done while taking account of the differences of this research and 

the other surveys with particular precautions to select a sample whose responses would yield accurate, 

valid and reliable responses. 

 

Previous surveys samples: 

As shown in the table below, the respondents of the Burford survey were from private practice litigation 

and arbitration lawyers, in-house counsels and corporate C- level executives.
130

 The respondents for 

Queen Mary University 2015 survey were either, arbitrators, private practitioners, general counsel or 

heads of legal departments or counsel acting on the authority of the general counsel (lawyers).
131

 For the 

World Intellectual Property Organization’s 2013 Survey, the respondents were either self-employed or 

working at law firms or companies or research organizations or universities or government bodies.
132

 For 

the BLP survey 2016, the respondents were arbitrators, corporate counsel, external lawyers, users of 

arbitration and those working at arbitral institutions.
133

 The Polish Arbitration survey 2016, respondents 

were lawyers working at law firms, business managers and in-house lawyers.
134

 

The main consistent theme from the previous survey respondents is that they included respondents that 

have a legal background or/and in law firms. Therefore, for this project, the sample consisted of lawyers 

in law firms with either arbitration knowledge and/or experience in Nairobi, Kenya listed in the Kenyan 

Yellow pages. This sample was chosen for the following reasons. Firstly, as already mentioned, it is 

consistent with previous surveys. Secondly, as explained below considering the cost and time constraints 

it is practicable to survey those respondents. Thirdly, and perhaps most importantly, the survey 

questionnaire aims at testing the legal hypothesis and therefore it would require a respondent both legal 

knowledge or experience but also with arbitration knowledge and/or experience.  

This means that this project is using a purposive sampling method
135

 because it is targeting specific 

respondents that is, respondents with ‘legal and arbitration knowledge or/and experience based in Nairobi, 

Kenya listed in the Kenyan Yellow pages’. It is important to note that these respondents were giving their 

personal views and not the law firm’s views. Indeed the respondents were advised of this before 

completing the survey questionnaire the research on the consent form, participant information sheet and 

the instruction page of the survey questionnaire. 
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This research chose respondents based in Nairobi, Kenya only and not any other areas in Kenya because 

of time and cost constraints. In relation to time, the lead researcher was conducting the self-administered 

questionnaires only on working days for just over calendar month that is, from late 24
th

 July 2018 up until 

2
nd

 September 2018. In relation to cost, due to the allocated budget, it would be impracticable to travel 

from Nairobi to other cities. Therefore, the advantage of this sample is that it provides an opportunity to 

make the most of the large but manageable size of the respondents as well as the available time and 

budget.
136

 The choice of Nairobi, Kenya also makes this project unique. This is because even though there 

are other previous surveys which focused on the views of a particular group of actors within international 

arbitration, this survey is the first to primarily focus on respondents based in Nairobi, Kenya on 

arbitration practices and their views on anti-suit injunctions and arbitrability of disputes in the arbitration 

context. 

However, because this project was targeting specific respondents with specific information in Nairobi, 

Kenya the sample may be viewed as not representing the whole population in the sense that specific 

respondents are not randomly selected from other areas in Kenya. In relation to this concern, it should be 

noted that a simple search for ‘lawyers’ on 1
st
 June 2018, on the Yellow pages revealed 252 law firms in 

Kenya. A similar search on the same date but specifically for ‘lawyers’ in Nairobi, Kenya revealed 235 

results and this, therefore, forms the defined sample population.
137

 From these results, therefore, the 

defined sample population forms an overwhelming majority of the law firms in Kenya, 93.3%. Moreover, 

the administration of the online and self-administered questionnaire to the defined sample population was 

undertaken in a completely random manner. In addition to this, the research itself, method and design are 

also conducted in a very transparent manner such that it can be replicated.  

In relation to the anticipated response rate, the typical response rate of a self-administered survey 

questionnaire is between 50-70 per cent while that of an online survey is between 30-50 per cent.
138

 To 

gain the response rate for this survey questionnaire this project will use the following formula; (least 

variable percentage for self-administered questionnaire 50 plus the percentage of the least variable for the 

online survey 30) ÷ 2 = 40 per cent.
139

 Therefore, the targeted response rate for this questionnaire was at 

least 40 per cent of 235 which is at least 94 respondents. 

However, taking into account the analysis of previously conducted surveys on arbitration considered in 

this project as shown in the table below, this project will be targeting at least 103 respondents from the 

defined sample population and this translates to a 43.8 per cent response rate. To get a simple random 

sample probability, the sampling fraction used is 235 (total defined sample) ÷ 103 (targeted sample size). 

When the answer is translated to the nearest whole number it translates to, for every 2 law firms in 

Nairobi, Kenya listed in the Yellow pages, this project was aiming to have at least 1 response. 
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The use of questionnaires attracts the inevitable concern of the response rate. This is because the low 

response the rate the more likely there will be questions about the representativeness of the achieved 

sample.
140

 Therefore, the danger here is that the data collected may be misleading in that the majority of 

the participants who did not respond may have answered the questionnaire in a significantly different 

way. 

In order to encourage more responses, the questionnaire had an informative introduction page. This was 

an important part of the survey because it set the tone of the survey. As a result of this the introduction 

page layout, format and design were specifically set in a way that keeps the respondent hooked and to 

convince the participants that the study is important enough for the respondents to spend their personal 

time to complete the survey.
141

 In order to do this and help the respondents understand the survey, the 

introduction section of the survey explained the subject, topic and purpose of the survey as well as how 

the responses will be used to make a difference in the arbitration practice locally and internationally. 

In addition to this, the introduction page encouraged participation by advising the participants that their 

name and their organisation name will not appear on any materials connected to the final report of the 

results survey. In the same line, it advised the respondents that all their responses are valuable and highly 

appreciated as well as the fact there are no correct or incorrect answers to the survey.  Importantly, it also 

advised the respondents that their responses would be fully kept securely and confidential as well as only 

used for academic purposes only.
142

 

What is more, the introduction page contained clear, concise and specific instructions on how the 

respondents should respond to the questionnaire. It also advised the respondents on the deadline for 

completing the survey as well as contain the lead researcher’s contact details for the respondents to use if 

there are any comments or enquiries about the survey.
143

 The instruction page also informed the 

respondents how many questions are in the survey and also gave a realistic time estimate that it will take 

them to complete the questionnaire (see questionnaire below).  

In addition to this, the survey questionnaire itself was not too long. It was designed in this way 

specifically because although it is imperative to seek as much information as possible it is equally 

important to avoid the danger of overwhelming the respondents with too many questions which may not 

only affect the rate of response but also the honesty of the response.
 144

 While doing this, caution will be 

taken so as not to cramp the presentation and make it unattractive. There is no universal rule on the 

number of questions that should be included in a questionnaire. Indeed as shown in the table above, 
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previous surveys have had different numbers of questions in their questionnaires. As indicated above, the 

QMU survey 2015 had over 80 questions while the World Intellectual Property Organisation Survey had 

35 questions even though they both had a fairly large international response. For this questionnaire, it had 

16 questions spread evenly in 14 pages.  

In addition to this, during the collection of the data the researcher encouraged the snowballing effect. This 

is because as the respondents targeted are likely to be within the same field then this survey exhorts the 

respondents forward it to any other potentially interested respondents especially for the online survey.
145

 

In relation to the self-administered phase of the data collection, the questionnaire exhorts the respondents 

to refer the lead researcher to other potential respondents. 

 

 

Format of the survey questionnaire 
 

The questions were written in a simple, clear and easy to understand manner so that the respondents can 

fill in the questionnaire by themselves. The following types of questions are used: 

 

 

Closed ended questions 

 

The questionnaire contained close ended questions especially in the first two sections of the 

questionnaire, ‘Respondents Details’ and ‘General Arbitration Practices’. In these questions, the 

respondents were instructed to tick the appropriate response. This type of questions were chosen because 

they easier for the respondents to complete and in this way will encourage them to complete the 

questionnaire.
146

 Also, they enhance comparability and subjectivity and thus are easy to analyse and 

categorise the results.  The use of closed ended questions also allows room to ask more questions and thus 

gather more information, because it takes less time to complete a multiple choice question compared to an 

open question.
147

 Additionally, it increases the accuracy of the results as the respondents do not have to 

formulate an answer but instead focus on the content. In order not to limit the respondents in their 

answers all the multiple choice questions contain an ‘other’ option with an open textbox.
148

 

 

Open ended questions 
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The questionnaire also contained open ended questions especially in the ‘public policy and arbitration 

section’ in which the respondents are required to explain their answers (see questionnaire below). These 

questions were chosen and designed to give the respondents the freedom to answer the questions in their 

own terms. In this way, therefore, they can elicit more information from the respondents and unusual 

responses including personal views may be derived including some that the lead research had not 

contemplated which may enrich and interpret the responses given in the closed ended.
149

 However, to 

ensure the lead researcher has control in the responses the questionnaire only contains a limited amount of 

open-ended questions.
150

 

 

Likert scale questions 

 

A likert scale question is also used to seek to find their preferred method of anti-suit injunctions as 

compared to that adopted in other jurisdictions.  In this question, the respondents were required to place 

their preferred weight on each of the nine legal principles identified as commonly considered by the 

compared national courts on a scale of not important, least important, somewhat important, Important and 

very important. This format was chosen because it is easy for the respondents to understand and respond 

to in a manner that is not time consuming.
151

 For the lead researcher, it also saves time as the answers 

would be easy to record and analyse.
152

 

 

Data analysis and Final Results of the Survey  
 

In total there were 144 responses which is 61.3% of the targeted sample. It should be noted that this was 

more than the originally targeted and perhaps more importantly more than some previously conducted 

surveys on arbitration as shown in the table above. The method used for data analysis and the results are 

discussed in detail in chapter 6. 

 

Summary of the methodology 
This project will adopt a two-stage research design that seeks to address the research questions. The first 

stage involved using secondary research. The secondary research involved using the doctrinal analysis 

(a.k.a black letter research) and comparative legal research methodology. The doctrinal analysis 

methodology was focused on the content and language of the relevant primary law including international 

law and national statutes and case law while the comparative legal research involved comparing making 

comparisons mainly on the three countries the UK, US and Kenya. The overall findings were that there is 
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a lack of clarity as to the arbitrability of certain disputes in Kenya while Kenyan courts have not yet 

issued an arbitration anti-suit injunction. 

 

The second stage involved the use of primary research employing an empirical legal research 

methodology using a survey questionnaire as a chosen for conducting the research. A survey 

questionnaire was chosen as it was fit for purpose considering the nature of questions asked, the sample 

and was consistent with other previous research on arbitration. This research uses a purposive sampling 

method and thus targets specific respondents with legal and arbitration knowledge or/and experience 

based in Nairobi, Kenya listed in the Kenyan Yellow pages. To encourage responses the following 

methods were employed: 

  

1. The survey was posted online and self-administered. 

 

2. Included participant information sheet which this contains; 

 

- The background information  

-  The purpose of the survey questionnaire  

- Information on how the survey results will be useful for the arbitration practice in Kenya, 

researcher and the participants themselves 

- Date when data will be destroyed 

- Information that responses will be randomised and only used for academic purposes. 

- Included information on the estimated time the respondents will use to respond to the survey 

 

3. The survey was presented in an attractive format  

 

- Questions are written are short and straight to the point  

- The language used in the survey is at its simplest form  

- Ensured there is the use of a very easy legible font 

- The survey is only 14 pages long and contains only 16 questions 

- Used limited amount of open ended questions 

 

Overall as mentioned there were 144 responses and these are analysed and are presented in chapter 6. 
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Documents used to conduct the primary research project  
 

This project has used the following documents to conduct primary research. 

 

Informed consent form 
 

 

  

INFORMED CONSENT FORM: 

 

Public Policy in International Commercial Arbitration 

 

 

You are invited to take part in this research study for the purpose of collecting data from respondents 

based in Kenya on their arbitration practices and their views on the role of public policy in arbitration, 

mainly anti-suit injunctions. 

 

Before you decide to take part, you must read the accompanying Participant Information Sheet. 

 

Transcripts from the research questionnaire will only be viewed by the researcher and will be stored in a 

password protected computer file until they are destroyed by 31/12/2020. 

 

Please do not hesitate to ask questions if there is anything that is not clear or if you would like more 

information about any aspect of this research. It is important that you feel able to take the necessary time 

to decide whether or not you wish to take part. 

 

Should you require any further information about this research, please contact: 

Participant 

No. 
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David Mwoni Ndolo 

 Ph.D. Student,  

Coventry University 

 

 

1 I confirm that I have read and understood the Participant Information Sheet 

for the above study and have had the opportunity to ask questions 
YES NO 

2 I understand my participation is voluntary and that I am free to withdraw my 

data from the study without providing a reason 
YES NO 

3 I have noted down my participant number (top left of this Consent Form) 

which may be required by the lead researcher if I wish to withdraw from the 

study 

YES NO 

4 I understand that all the information I provide will be anonymised and treated 

confidentially  

YES NO 

5 I am happy for the information I provide to be used (anonymously) in 

academic papers and other formal research outputs 

YES NO 

6 I agree to take part in the above study YES NO 

 

 

Participant’s Name  Date Signature 

 

 

 

  

Researcher Date Signature 

   

Content removed on data protection 
grounds.
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Participant information sheet  
 

Public Policy in International Commercial Arbitration 

 

PARTICIPANT INFORMATION SHEET 

 

You are being invited to take part in this research on arbitration practices and the role of public policy in 

arbitration. David Ndolo, Ph.D. Student, at Coventry University is leading this research. Before you 

decide to take part you must understand why the research is being conducted and what it will involve. 

Please take time to read the following information carefully. 

 

What is the purpose of the study? 

This study focuses on respondents based in Kenya with a background in arbitration in order to understand 

the arbitration practices and their views on the role of public policy in arbitration, mainly anti-suit 

injunction. 

 

One of the most valuable weapons in the supervision of arbitration is the notion of public policy to which 

the courts rely on, among other things, support arbitration by enjoining parties from starting foreign court 

proceedings where there is a valid arbitration agreement. USA and UK courts have adopted different 

approaches towards anti-suit in this context, however, Kenyan courts despite issuing stay of proceedings, 

have not yet granted such a remedy. However, arbitration practice is on the rise, particularly because of 

Article 159(2)(c) of the Kenyan Constitution 2010 which encourages the Kenya courts to promote 

arbitration and the enactment of the Nairobi Centre for International Arbitration Act No. 26 of 2013 

which establishes the new Nairobi Centre International Arbitration. Moreover, the Kenya courts have 

adapted pro-arbitration attitude, particularly when issuing stay of proceedings under S.6 of the Kenya 

Arbitration Act No.4 of 1996.  Therefore, it is not inconceivable that the Kenyan courts would entertain 

such a remedy thus this survey questionnaire will seek information from key stakeholders on their desired 

approach to which the Kenyan courts should take. 

 

 

Why have I been chosen? 
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You are invited to participate in this study because you are based in Kenya with international arbitration 

experience. 

 

Will my information be kept secure, confidential and anonymous? 

Yes. Information collected about you during the research will be kept strictly confidential and the 

information you provide will be made anonymous. Data collected from participants will be referred to by 

a unique participant number rather than by name. Transcripts from the research will only be viewed by 

the researcher and will be stored on a password-protected computer file. Your consent information will be 

kept separately from your responses in order to minimise risks in the event of a security breach. All data 

collected for the research will be destroyed on or before 31/12/2020.  

 

 

Do I have to take part? 

No – it is entirely up to you. If you do decide to take part, please keep this Information Sheet and 

complete the informed consent form at the start of the interview, to show that you understand your rights 

in relation to this research, and are happy to participate. Please note down your participant number (which 

is on the Consent Form) and provide this to the lead researcher if you seek to withdraw from the study at 

a later date. You are free to withdraw the information you provide by contacting the lead researcher 

(contact details are provided below) by 31/12/2020 without giving a reason. A decision to withdraw, or 

not to take part, will not affect you in any way. 

What will happen if I take part? 

If you would like to take part in the research, you have to fill a survey questionnaire regarding your 

arbitration practice and your views on public policy consideration related to anti-suit injunctions in the 

arbitration context. The survey questionnaire can be filled at a time that is convenient to you.  

What are the benefits of taking part? 

By sharing your experiences with us, you will be helping David Ndolo and Coventry University to better 

understand the arbitration practices of key stakeholders in international arbitration in Kenya and your 

preferred approach courts regarding anti-suit injunctions. 

Moreover, if you provide your contact details in the questionnaire you will receive the survey report of 

the survey. 

What will happen with the results of this study? 



David M Ndolo                                                        PhD Law 

 51 

Transcripts of all discussions will be retained until 31/12/2020 (all other data formats will be destroyed by 

31/12/2020, if not before). Quotes or key findings will always be made anonymous in any published 

article, report or presentation unless we have your prior and explicit written permission to attribute any 

data to you by name. 

 

Making a Complaint 

If you are unhappy with any aspect of this research, first contact the lead researcher, David Ndolo 

(contact below). If you still have concerns and wish to make a formal complaint, please write to  

 

 

Dr. Margaret Liu 

Senior Law Lecturer,  

Coventry University 

In your letter please provide information about the research project, specify the name of the researcher 

and indicate in detail the nature of your complaint. 

 

Who has reviewed the study? 

This study was reviewed and authorised through Coventry University’s formal research ethics procedure.   

 

Who do I contact for more information? 

If you have any questions, please contact the lead researcher  

David Mwoni Ndolo 

 Ph.D. Student,  

Coventry University 

Content removed on data protection 
grounds.
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The survey questionnaire 
 

2018 Research Survey 

 

Public Policy in International Commercial Arbitration 

 

 

 

 

 

 

Contact 

David M Ndolo, Coventry University 

  

Content removed on data protection 
grounds.
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PARTICIPANT INFORMATION STATEMENT 

 

This study aims to understand the arbitration practices of key stakeholders in arbitration in Kenya and 

their views on the role of public policy in arbitration, mainly anti-suit injunctions. The study is being 

conducted by David Ndolo at Coventry University.  

You have been selected to take part in this questionnaire survey because you have experience in 

arbitration. Your participation in the survey is entirely voluntary, and you can opt out at any stage by 

closing and exiting the browser.    

 

Background information 

 

One of the most valuable weapons in the supervision of arbitration is the notion of public policy to which 

the courts rely on, among other things, support arbitration by enjoining parties from starting foreign court 

proceedings where there is a valid arbitration agreement. USA and UK courts have adopted different 

approaches towards anti-suit in this context, however, Kenyan courts despite issuing stay of proceedings, 

have not yet granted such a remedy. However, arbitration practice is on the rise, particularly because of 

Article 159(2)(c) of the Kenyan Constitution 2010 which encourages the Kenya courts to promote 

arbitration and the enactment of the Nairobi Centre for International Arbitration Act No. 26 of 2013 

which establishes the new Nairobi Centre International Arbitration. Moreover, the Kenya courts have 

adapted pro-arbitration attitude, particularly when issuing stay of proceedings under S.6 of the Kenya 

Arbitration Act No.4 of 1996.  Therefore, it is not inconceivable that the Kenyan courts would entertain 

such a remedy thus this survey questionnaire will seek information from key stakeholders on their desired 

approach to which the Kenyan courts should take. 

 

The survey should take approximately 10 minutes to complete.  Your answers will be treated 

confidentially and the information you provide will be kept anonymous in any research 

outputs/publications.  Your data will be held securely in the Bristol Online Survey database and once 

analysed it will be stored in the password protected Coventry University H drive.  All data will be 

destroyed by 31/12/2020. The project has been reviewed and approved through the formal Research 

Ethics procedure at Coventry University.   

 

 

For further information, or if you have any queries, please contact the lead researcher. 

 

David Mwoni Ndolo 

 Ph.D. Student,  

Coventry University 
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If you have any concerns that cannot be resolved through the lead researcher, please contact  

 

Dr. Margaret Liu 

 Senior Law Lecturer,  

Coventry University 

 

 

 

 

 

Thank you for taking the time to participate in this survey. Your help is very much appreciated. 

 

 

 

 I have read and understood the above information.  I understand that, because my answers will 

be fully anonymized, it will not be possible to withdraw them from the study once I have 

completed the survey.   I agree to take part in this questionnaire survey.  I confirm that I am aged 

18 or over   

 

 

 

 

 

 

Content removed on data protection 
grounds.

Content removed on data protection 
grounds.
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Instructions 

 

 To complete the questionnaire please tick the relevant box and give details for your answer on 

the space provided.  

 You should be able to answer all questions based on your knowledge only. 

 Please note that if your company is a subsidiary or branch of a larger group, you should only 

answer in your own capacity rather than for the whole group or subsidiary. 

 All questions relate to international commercial arbitration only. 

 Please contact David Ndolo for any queries regarding the survey. 
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Respondents Details 

 

1. What is the name of your organisation? (optional) 

 

 

2. What industry does your organisation primarily operate in? 

 

 Legal   

   

  

 Hospitality 

 Banking/Financial Services

   

   

 Telecommunication/I

T 

 

 Engineering (including 

construction and Mining ) 

 

 Media or 

entertainment 

 Shipping/Maritime  Media or 

Entertainment 

 

 Other (specify):   

  

  

  

  

  

 

3. What is your primary role? 

 

 

 In-house counsel 

 Private practitioner 

 Arbitrator 

 Judge 

 Lawyer 

 Other   (specify) 
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4. Would you like to receive the final survey report? 

 

 Yes  

 No 

 

4.1 If yes please provide your email address below  
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General Arbitration Practices 

 

 

5. Approximately how many international arbitrations have you been involved in?  

 

 0-5 

 6-10 

 0ver 10 

 

 

 

6. In your view, what are the three most valuable characteristics of international arbitration?  

(Choose 3 Max) 

 

 

 Avoiding specific legal systems/national courts 

 Confidentiality and privacy 

 Cost 

 Enforceability of awards 

 Finality 

 Flexibility 

 Neutrality 

 Selection of arbitrators 

 Speed 

 Other (specify):  
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7. Please indicate the three most important characteristics that you consider when appointing an 

arbitrator 

(Choose 3 Max) 

 

 Arbitration experience  Reputation for impartiality 

  

 Recommendation by lawyers and other 

people 

 Academic title and 

academic achievements 

(publications etc.) 

  

 Competence in the sector that the dispute 

concerns 

 Personal experiences with 

the arbitrator 

  

  

 Other characteristics (Specify) 

 

 

 

 

 

 

 

8. What are your preferred arbitration seats? 

(Choose 3 max) 

 

 London Centre International 

Arbitration  

 International chamber of 

commerce 

  

 Singapore International 

Arbitration Centre 

 New York International 

Arbitration centre 

  

 Nairobi Centre of  Kigali centre of Arbitration 
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International Arbitration 

  

 Other  (Specify) 

 

 

 

 

9. Are you familiar with the new Nairobi Centre of International Arbitration and its new arbitration 

rules? 

 

 Yes 

 

 No 

 

 

 

9.1 Have you used the Nairobi Centre of International Arbitration using its new arbitration rules? 

 

 Yes 

 

 No 

 

     If yes how many times? If no please explain why? 

 

 

 

9.2 Would you consider using the new Nairobi Centre of International Arbitration using its new 

arbitration rules? 

 

 Yes 

 

 No 

 

Please explain your answer 
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 Arbitration and Public Policy 

 

10. In your view, do you think arbitration should be more independent from the court process? 

 

 Yes  

 

 No   

 

 Please give details; 

 

 

 

11. In your view, do you think the Kenyan courts should have the power to grant an injunction to restrain 

foreign court proceedings that relate to a dispute in which there is a valid arbitration agreement? 

(anti-suit injunctions)  

 

 Yes  

 

 No 

 

Please give details 

 

 

 

12. In your view, where there a party commences foreign proceedings in breach of an arbitration 

agreement, does the need to respect international comity overweigh the need to protect international 

commercial arbitration? 

 

 Yes, in this modern era of economic interdependence between countries the need 

to protect international comity is more important. 

 

 No, in this context the will of the parties, to submit the dispute to arbitration, 

supersedes the need to respect international comity. 
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13. In your view, please rate each of the following public policy considerations relating to the grant of 

anti-suit injunctions. 

 Please rate each consideration on a scale of 1-5; where: 

 

1. Not important  

2. Least important 

3. Somewhat important 

4. Important 

5. Very important. 

 

 

i. Protecting jurisdiction of arbitrators over the dispute. 

 

 

ii. Avoiding the inconveniences and inequities in which allowing 

simultaneous prosecution of the same dispute may entail including, 

additional costs, delays and lead to conflicting outcomes 

 

 

iii. Respecting the foreign court’s jurisdiction and avoiding an indirect 

interference with the process of a foreign court proceedings 

 

 

iv. Creating an atmosphere of co-operation and reciprocity between Kenyan 

courts and other foreign courts 

 

 

v. Protecting important Kenyan public policy and preventing abuse of 

justice 

 

 

vi. Enforcing arbitration agreement and supporting as well as promoting 

international arbitration process overall 
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vii. Preventing parties from commencing vexatious and strategic court 

proceedings in breach of a valid arbitration agreement  

 

 

viii. Promoting Kenya as an arbitration friendly jurisdiction 

 

ix. Creating legal certainty and judicial precedent such that where there is a 

valid arbitration agreement it will be submitted to arbitration 

 

 

Please provide details and rate any other relevant considerations below: 

 

 

 

14. In your view, should arbitrators have the power to grant an injunction to stop foreign court 

proceedings where they have lawful jurisdiction over the dispute? 

 

 Yes   

 

 No 

 

 

Please give details 

 

 

15. In your view, should there be an expansion on the doctrine of arbitrability to allow the arbitration of 

disputes that are not traditionally arbitrable? 

 

  

 Yes   

 

 No 

 

Please give reasons 
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16. In your view, should there be an appeal mechanism on the merits of international arbitral awards 

international commercial arbitration as a matter of public policy? 

 

 Yes 

 

 No 

 

 

 

 

16.1 If yes, in what form? 

 

 An independent arbitration appeal mechanism in arbitration institutions 

 

 National courts 

             Please give details 
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Thank you for completing this questionnaire! 

 

 

 

 

 

 

Please feel free to forward this questionnaire to any other potentially interested respondents. 

 

Contacts 

Coventry University  

 

 

Website:  http://www.coventry.ac.uk/  

 

 

 

 

  

Content removed on data protection grounds.

Content removed on data protection 
grounds.

http://www.coventry.ac.uk/
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Chapter 3: Arbitration as an ADR 
 

Introduction  
This chapter will provide background information on arbitration as an ADR mechanism. Further, it 

discusses the development of arbitration legal framework under English and US law. Thereafter, the 

paper will discuss in detail the modern role of the English and US courts on the enforcement of arbitration 

agreements and awards this is followed by a similar discussion on the same in Kenya. 

 

Part 1: Background Information 
 

There is no single universally accepted definition of arbitration, and as a result, it has been defined in a 

number of ways. For instance, the Chartered Institute of Arbitrators has defined it as a ‘non-judicial 

process for the settlement of disputes where an independent third party - an arbitrator - makes a decision 

that is binding’.
153

 Moreover, the International Chamber of Commerce (ICC hereafter) has defined 

arbitration as a ‘flexible, consensual process for resolving business disputes in a binding, enforceable 

manner’.
154

 The Swiss Chambers' Arbitration Institution has defined it as a ‘flexible, efficient, neutral and 

confidential method of dispute resolution resulting in a final legally binding and enforceable award 

rendered by one or three arbitrators after examination of the evidence available and application of the 

law.’
155

 The Hong Kong International Arbitration Centre has defined it as ‘a consensual dispute resolution 

process based on the parties' agreement to submit their disputes for resolution to an arbitral tribunal 

usually composed, of one or three independent arbitrators appointed by or on behalf of the parties.’
156

 The 

Arbitration Institute of the Stockholm Chamber of Commerce has defined it as ‘an internationally 

established way of resolving disputes outside the public court system.’
157

 

 

In the absence of an express definition of arbitration in the English AA 1996 and the LCIA, the Halbury’s 

Laws define arbitration as ‘a process used by the agreement of the parties to resolve disputes.’
158

  

                                                           
153

 CIArb ‘ What is Arbitration’ Available online at http://www.ciarb.org/dispute-appointment-

service/arbitration/what-is-arbitration (last accessed 03/11/19) 
154

 ICC ‘Introduction to Arbitration’. Available online at http://www.iccwbo.org/products-and-

services/arbitration-and-adr/arbitration/ (last accessed 03/11/19) 
155

SCAI ‘Introduction of the Arbitration’ Available online 

https://www.swissarbitration.org/Arbitration/Introduction (last accessed 03/11/19) 
156

  HKIAC ‘Arbitration’ http://www.hkiac.org/ (last accessed 03/11/19) 
157

 SCC ‘Arbitration’ Available online at http://www.sccinstitute.com/dispute-resolution/arbitration/ (last 

accessed 03/11/19) 
158

 Halsbury's Laws of England ‘Arbitration > 1. The Law of Arbitration > (1) Introduction > 1201. 

Definition.’ (Volume 2 (2008)) 

http://www.ciarb.org/dispute-appointment-service/arbitration/what-is-arbitration
http://www.ciarb.org/dispute-appointment-service/arbitration/what-is-arbitration
http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/
http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/
https://www.swissarbitration.org/Arbitration/Introduction
http://www.hkiac.org/
http://www.sccinstitute.com/dispute-resolution/arbitration/
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Moreover in O’Callaghan v Carol Racing Ltd
159

 Lord Justice Hirst refers to arbitration as a ‘procedure to 

determine legal rights and obligation of the parties judicially, with binding effect, which enforceable in 

law.’
160

  Similarly, in the US, neither does the FAA 1925 nor the NYCIA expressly define arbitration. 

However, the US Supreme court in Scherk v Alberto-Culver Co
161

 referred to arbitration as a specialized 

kind of forum in which the parties ‘posits not only the situs of suit but also the procedure to be used in 

resolving the dispute.’
162

    

 

On one hand, the lack of definition may be viewed as avoiding the risks of reducing ‘arbitration’ to a kind 

of pre-emptive magic word without boundaries. This may be concerning as the very effect of this is that 

the meaning and process of arbitration may lose its original meaning and purpose in a way that it will 

longer associated with achieving consensual, flexible, binding, and neutrality.
163

 Moreover, it is argued 

that a lack of definition creates a lack of legal certainty or logical coherence.
164

 This becomes concerning 

particularly where the courts attempt to exhort the enforcement of arbitration, so much that they preclude 

the extensive and thorough consideration of whether arbitration is in fact at issue in that particular case.
165

 

 

On the other hand, this lack of a universal definition is viewed as a deliberate move not to chain the 

meaning and the scope of the process to its original context. In this way, therefore, it allows the process to 

develop according to the circumstances and the time in which it is used.
166

 The effect of this is it allows it 

to evolve and apply to the international business world as it is now rather than as it was when years ago 

especially with the development in new principles,  technology and the ever increasing complexity of 

international commercial transactions.
167

 This is particularly important with the increase in arbitrability of 

disputes that were traditionally not arbitrable as discussed in chapter 5. 

 

Although there is no universal definition of arbitration, a definition can be drawn from the key features of 

arbitration referred to in the definitions above. So for the purposes of this project arbitration is a method 

of dispute resolution that is; ‘non-judicial, flexible, consensual and resolve disputes in a binding manner.’ 

All the elements of this definition are important as discussed below. 

 

Non-judicial refers to the fact that arbitration is not a national court procedure. One of the key 

characteristics of national courts is that they are public and disputes are resolved by a legally qualified 

                                                           
159

 [1998] APP.L.R. 11/19, also reported in The Times 26 November 1998 
160

 Ibid at para 28 
161

 [1974] 417 U.S. 506 
162

 Ibid at 519 
163

 Roberts NM ‘Definitional Avoidance: Arbitration’s Common-Law Meaning and the Federal 

Arbitration Act’ (2016)  49 University of California, Davis 1547,  at 1551 
164

 Ibid 
165

 See note 163 
166

 See Ndolo D 'The Role of the English Courts in the Enforcement of Arbitration Agreements' (2019) 

24(1) Cov. L.J. 39-48 
167

 Ibid 



David M Ndolo                                                        PhD Law 

 73 

judge.
168

 However, unlike national courts, arbitration is a private mechanism of resolving disputes. This is 

one of the main attractive features of arbitration and it refers to two key features of arbitration, privacy 

and confidentiality. Privacy in this context means that no third party can attend the arbitral process while 

confidentiality means that parties have the advantage of non-disclosure of specific information about the 

dispute in public.
169

 Non-judicial within the definition also refer to the fact that the dispute is resolved by 

non-judicial/governmental decision maker. This is an arbitrator or a group of arbitrators forming an 

arbitral tribunal. Usually, the arbitrator will be an expert within the field of dispute who is qualified to 

serve as an arbitrator.
170

 

 

Consensual within this definition refers to the fact that arbitration is based on the consent of the parties to 

use arbitration to resolve their dispute through arbitration which is usually expressed in the form of an 

arbitration agreement. An arbitration agreement is binding on the parties and it mandates the arbitrator or 

the arbitral tribunal to decide the dispute that is covered in that agreement.
171

 Article II of the New York 

Convention 1958 requires each contracting state to recognize and enforce arbitration agreements and as a 

result, national courts have developed remedies with this effect including arbitration anti-suit injunctions 

in order to achieve that. Moreover, this provision sets a requirement that all arbitration agreements must 

be in writing. In line with Redfern, this is mandatory as the effect of the arbitration agreement is to oust 

the jurisdiction of national courts.
172

 

 

Flexibility is one of the main objectives and advantages of arbitration as it refers to party autonomy. Party 

autonomy in this context refers to the flexibility afforded to the parties in the arbitration process such that 

the parties have the freedom to agree on the procedural rules to govern their dispute resolution.
173

 

Moreover, the parties have the freedom to choose an arbitrator or arbitral tribunal who/that is sufficiently 

experienced which should be able to quickly completely grasp the salient issues of fact or law in 

dispute.
174

 In addition to this, the parties have the freedom to choose the applicable law and the seat of 

arbitration. In this way, therefore, arbitration promotes neutrality within dispute resolution. This is an 

important factor because international arbitration usually involves parties from different jurisdictions and 

these parties may have reservations on being in the other’s national courts on basis of inter alia bias, 

                                                           
168

 Lew J DM Comparative International Commercial Arbitration (Kluwer Law International 2003), at 

page 4 
169

 Barkett J.M, Cruz-Alvarez F, Pagliery S ‘Perspectives on the New York Convention under the Laws of 

the United States Forum Non Convenience as a Stopper to Enforcement’ (August 17, 2016) Kluwer 

Arbitration Blog. Available online at 

http://arbitrationblog.kluwerarbitration.com/2016/08/17/perspectives-new-york-convention-laws-united-

states-forum-non-conveniens-stopper-enforcement/ (Last accessed 03/11/2019) 
170

 See note 168 
171

 See note 31, at page 30 
172

 Ibid 
173

 Born G International Commercial Arbitration in the United States: Commentary and Materials 

(Kluwer Law and Taxation Publishers 1994), at page 7 
174

 See note 31, at page 30 

http://arbitrationblog.kluwerarbitration.com/2016/08/17/perspectives-new-york-convention-laws-united-states-forum-non-conveniens-stopper-enforcement/
http://arbitrationblog.kluwerarbitration.com/2016/08/17/perspectives-new-york-convention-laws-united-states-forum-non-conveniens-stopper-enforcement/
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incompetency, even costs or complex foreign legal formalities.
175

 Therefore, they may get an international 

arbitration seat that is not in either party’s jurisdiction but in a third state which provides a neutral, 

objective forum for dispute resolution. 

 

Disputes submitted to arbitration are resolved in a final binding manner in which the final decision is 

usually given in the form of an arbitration award. Arbitration awards are binding to the parties such that 

the parties have to abide by the arbitral award. Article III of the New York Convention 1958 requires each 

contracting state to ‘recognize arbitral awards as binding and enforce them in accordance with the rules 

of procedure of the territory where the award is relied upon.’ As will be discussed below, as a result of 

this national courts have adopted pro-enforcement bias towards arbitral awards and only allow limited 

grounds for denying recognition or appeal. 

 

As illustrated below according, to the QMU survey in 2018
176

 (and there was a similar result in the 2015 

survey)
177

 these characteristics are among the most valuable characteristics of international arbitration.  

 

Figure 2 QMU Survey 2018- what are the most valuable characteristics
178

 

 

                                                           
175

 See note 173, at page 6 
176

 Stavros Brekoulakis and Paul Friedland (2018) ‘International Arbitration Survey: The Evolution of 

International Arbitration’ QMU & White Case, at page 7. Available online at 

http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-

Evolution-of-International-Arbitration-(2).PDF [Last Accessed 01/12/19] 
177

 See note 1, at page 6 
178

 See note 176 

http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).PDF
http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).PDF
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Arbitration and other forms of ADR 
 

As mentioned, arbitration is one of many forms of alternative dispute resolution mechanisms. ADR 

mechanisms have been defined as alternative mechanisms of resolving disputes other than through 

national courts (litigation).
179

 One of the main features of ADRs is that they are voluntary and private. 

Voluntary, in this context, refers to the fact that parties will usually have to consent to use the ADR 

mechanism to resolve their dispute and they are private because they do not involve the public national 

judicial process.
180

 However, the different forms of ADRs adopt certain characteristics and procedural 

rules which are different from the others. Therefore in practice, parties will usually choose their preferred 

ADR mechanism based on consideration of the nature of the dispute and the nature of the ADR 

mechanism.
181

 

 

In the QMU survey 2018, among the ADRs, 97% of the respondents indicated that international 

commercial arbitration is their most preferred method of dispute resolution either as a stand-alone method 

(48%) or together with other ADR mechanisms (49%).
182

 (This is a 7% increase from the QMU survey 

2015).
 183

  

 

 

Figure 3 QMU survey 2018 - Preferred method of dispute resolution
184

 

  

                                                           
179

 Born G International Arbitration: Law and Practice (2
nd 

ed. Wolters Kluwer 2016), at page 5  
180

 Ibid 
181

 Ibid 
182

 See note 176, at page 5 
183

 See note 1 at page 2  
184

 Ibid 
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This project will now discuss the following ADR mechanisms; mediation, negotiation, conciliation and 

expert determination with the specific aim of differentiating them from arbitration and highlighting the 

features of arbitration that attract parties over other forms of ADR mechanisms.  

 

Mediation 
 

Through mediation the parties in dispute or conflict utilise the assistance of a neutral third-party mediator, 

to attempt to resolve their dispute.
185

 The mediator aims to facilitate the negotiation between the parties 

through the conflict usually to reach an agreement between the parties.
186

 Therefore, the mediator seeks 

agreement between parties and thus does not make an independent final decision over one or both party’s 

disagreement. Thus unlike an arbitrator, a mediator has no power to adjudicate or to decide but only to 

facilitate, discuss and to encourage resolution of the dispute. In addition to this unlike arbitral awards, the 

final agreement between the parties is not binding to the parties.
187

 

 

 

Negotiation 
The negotiation process involves direct or indirect communication whereby parties in dispute, discuss the 

dispute and the form of any joint action which they might take to ultimately reach an agreement.
188

 Unlike 

arbitration, the negotiation process involves only the parties in dispute and thus negotiation and the 

outcome is reached by the parties together without recourse to a neutral third-party.
189

 This is particularly 

advantageous in cases involving sensitive information of the parties. However, the absence of a neutral 

third party can result in parties being unable to reach an agreement as they be may be incapable of 

impartially assessing disputes. Moreover, the absence of a neutral third party may encourage a party to 

attempt to take advantage of the other particularly where the parties are of unequal bargain power.
190

 

Although the final agreement is binding to the parties involved, unlike the arbitration process no party at 

any time may withdraw from the negotiations process. 

 

 

                                                           
185

 Spencer D Mediation law and Practice (Cambridge University Press 2006), at page 3  
186

 Ibid at page 9 
187

 Ibid 
188

 Michael P, & Roberts, Simon R (2005). Dispute Processes: ADR and the Primary Forms of Decision-

Making (2
nd

 ed., Cambridge University Press 2005), at 113 
189

 Department of Justice ‘Dispute Resolution Reference Guide: Negotiation’ (31st July 2017) Available 

online at http://www.justice.gc.ca/eng/rp-pr/csj-sjc/dprs-sprd/res/drrg-mrrc/03.html (last accessed 

03/11/2019) 
190

 Ibid 

http://www.justice.gc.ca/eng/rp-pr/csj-sjc/dprs-sprd/res/drrg-mrrc/03.html
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Conciliation 
 

Conciliation is fairly similar to mediation in that it involves a neutral third party, conciliator, who 

facilitates the dispute resolution between the parties with the aim that the parties reach an amicable 

dispute settlement. The main difference between mediation and conciliation is that during the conciliation 

process the conciliator will be asked by the parties to provide them with a non-binding settlement 

proposal. A mediator, by contrast, will in most cases and as a matter of principle, refrain from making 

such a proposal.
191

 Therefore unlike an arbitrator, both the mediator and conciliator do not have the power 

to adjudicate and to make a final decision but only to facilitate and unlike the arbitration process the final 

decision is not binding unless made so by the parties. 

 

Expert determination 
 

The expert determination process involves a neutral third party, expert, who makes a binding decision on 

technical rather than legal issues. This process is particularly suitable for disputes that are purely technical 

nature across a range of sectors including intellectual property, construction and accounting. The main 

difference between expert determination and the adjudicative process of arbitration is that; in arbitration, 

the parties have an opportunity to be heard and in the research investigative function of expert, in expert 

determination, the parties not necessarily have to be present or heard.
192

 

 

  

Part 2: The Development of Arbitration Legal 

Framework 
 

Before arbitration was accepted as an alternative method of dispute resolution there was hostility from the 

courts. One of the earliest recorded hostilities was in the USA in the Vynoir case
193

 where the court 

applied the revocability doctrine which meant that arbitration agreements do not have a contractual effect. 

In particular, Lord Coke explained that; 

                                                           
191

 See note 179 
192

 See note 22 at 5-7 
193

 [1610] 8 Rep 82 
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‘[A]lthough . . . the defendant, was bound in a bond to stand to, abide, observe, etc., the rule, etc., of 

arbitration, etc., yet he might countermand it, for one cannot by his act make such authority, power, or 

warrant not countermandable which is by the law or of its own nature countermandable.’
194

 

 

 In the court's view, therefore, an arbitration agreement was not binding to the parties as a matter of public 

policy a party could not have such authority to make an irrevocable agreement on how the dispute would 

be settled. In practice, therefore, a party could rescind the arbitration agreement at any time before the 

arbitrators rendered an award. In practice, this meant therefore a party to arbitration did not have certainty 

that the arbitration agreement would be honoured by the other party even if the dispute fell within the 

ambit of the arbitration agreement. 

This approach was followed by the ouster rule that was applied in by the English court in Kill v 

Hollister
195

 case were it was held that an arbitration clause could not oust the jurisdiction of the court. In 

line with Zekos, the courts had taken the approach that arbitration agreements do not deprive the national 

court’s jurisdiction of the case but rather the national courts as the institutions in charge of despite 

resolution in the jurisdiction were simply enforcing the desire of the parties.
196

 This principle was applied 

in Thompson v Charnock
197

 where Lord Kenyon held that 

‘Having been decided again and again that an agreement to refer all matters in difference to arbitration 

is not sufficient to oust the Courts of Law or Equity of their jurisdiction.’
198

 

 From his lordship statements, it is clear that this was a well-established principle under English law.  

In the USA, Mr. Justice Hunt in Home Insurance Co. v Morse
199

 case at the Supreme Court explained 

that the reason for the hostility towards arbitration was because;  

‘Every citizen is entitled to resort to all the courts of the country, and to invoke the protection which all 

the laws or all those courts may afford him. A man may not barter away his life or his freedom, or his 

substantial rights... He cannot,… bind himself in advance by an agreement, which may be specifically 

enforced, thus to forfeit his rights at all times and on all occasions, whenever the case may be 

presented.’
200

 

                                                           
194

 Ibid at 598-99 
195

 [1746] 1 Wils. 129 
196

 Zekos G International Commercial and Marine Arbitration (Rougtledge Cavandish 2008), at page 13 
197

 [1799] 8 Term Rep 139 
198

 Ibid, at 140 
199

 [1874] 87 U.S. 20 Wall. 445  
200

 Ibid at 87  
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In contrast, in Scott v Avery
201

 Lord Campbell explained that the reason for this hostility towards 

arbitration under English law was because the 

 ‘Emoluments of the judges depended mainly or almost entirely upon (legal) fees and they had no fixed 

salary, there was competition to get as much as possible of litigation… for the division of the spoil.’ In 

this way, His Lordship explained that, courts had ‘great jealousy of arbitration, (as the courts) were 

robbed of those cases’.
202

  

It is clear therefore in the two jurisdictions there was public policy concern that firstly arbitration could be 

used to evade statutory rights. Secondly, there was concern that arbitration could be used to deny a party 

protection from the courts to which they are entitled to. Thirdly, there was concern that if arbitration was 

to prevail it would oust the courts much of their jurisdiction. Fourthly, there was concern that arbitration 

would undermine their authority as the dispute resolution institution. Fifthly, the courts were concerned 

that if arbitration was to prevail it could deprive the judiciary of their income as they rely primarily on 

legal fees.  

In the Scott v Avery case, however, Lord Cranworth made a pro-arbitration judgment. He held that there 

is ‘no principle or policy of the law’ which prevents parties from having a clause that postponed a cause 

of action arising until after the arbitrator granted an award was valid, as in effect it did not completely 

oust the jurisdiction of the courts.
203

 In this way, therefore, as per Tweeddale, in practice it was not 

enough to create an arbitration agreement they had to include a ‘Scott v Avery clause’ to postpone a court 

action until there is an arbitration award.
204

 

 

Arbitration legal framework under English law 
In the UK, this significant shift in judicial attitude (in Scott v Avery case) together with the rapid increase 

in international trade and foreign investments among states globally contributed considerably towards 

signing and ratification of international conventions as well as the passing of national legislations that 

were pro-arbitration. This led to a gradual transition in the approach of national courts from using public 

policy concerns of financial jealously and guarding their jurisdiction as the established dispute resolution 

institution to accepting arbitration as a legitimate method of dispute resolution.
205

  

 One of the significant legislation in the UK arbitration legal framework history was the Common Law 

Procedure Act 1854, which contained provisions that prevent the revoking of the arbitration agreement. 

Such as section XVII which required that; 

                                                           
201

 [1856]  5 HL Cas 811 
202

 Ibid, at 7 as cited in Tweeddale A and Tweeddale K ‘Scott v Avery Clauses: O’er Judges’ Fingers, 

Who Straight Dream on Fees’ (2011) 77(2) Arbitration 423, at 424 
203

 See note 201, at 4 
204

 Tweeddale, See note 202 
205

 Hwang M and Muttah R ‘The Role of Courts in the Course of Arbitral Proceedings: Singapore and 

other Asian Perspectives’ (2002) 68(3) Arbitration 223, at 224 
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‘Every Agreement or Submission to Arbitration by Consent or Sub- whether by Deed or Instrument in 

Writing not under Seal, may be made mission in writing a Rule of any One of the Superior Courts of Law 

or Equity at West Minister… Unless (otherwise stated).’ 

These provisions were further revised, enhanced and consolidated in the Arbitration Act 1889 (AA 1889 

hereafter). Two years after passing the AA 1889, the ‘City of London Chamber of Arbitration’ was 

established and was later renamed as the London Court of International Arbitration (LCIA) which is 

currently one of the leading arbitration centres in the world.
206

  The AA 1889 and its subsequent 

amendments notably in 1950 and 1979 and these Acts were subsequently amended and consolidated in 

the AA 1996 which presently governs arbitration under English law.  

The AA 1996 has been hailed by Lord Ackner for its ‘outstanding clarity’ which is a crucial feature 

because most of the arbitrators are not lawyers but rather are experienced experts in the field of dispute.
207

 

Moreover, the AA 1996 allows flexibility in the procedural arbitral issues for the parties or arbitrators to 

decide. For instance, the AA 1996 does not mention anything about confidentiality or privacy and by 

doing this leaves it for the parties to choose rules on confidentiality which is usually done by the parties 

when they choose the institutional rules to apply over the arbitration.
208

  

However, there are concerns that the AA 1996 gives too much freedom to the parties in such a way this 

freedom may be used strategically to avoid the counterparty access to justice. In the same light, there are 

concerns that it gives extensive powers to the arbitrator particularly because most arbitrators are not 

lawyers or judges. In this regards, Bingham submitted retired judges who are arbitrators are used to such 

extensive powers but the arbitrators 

‘Who are not judges are going to need help... (The AA 1996 makes) the arbitrator a very powerful person. 

In the wrong head, that power will ruin rather than revive the reputation of arbitration.’
209

 

Lord Neuberger acknowledges these concerns and submits that ‘the nature of arbitration requires 

arbitrators to have many of the qualities of judges.’
210

 However, according to his lordship, this is 

accompanied by an increase in the responsibility of the courts to supervise arbitration.
211

 For instance, one 

of the main tools the courts use to supervise arbitration is under s.103 of the AA 1996, which gives the 

UK courts power to refuse to recognise or enforce an award if in the eyes of the English court such 

recognition or enforcement would be contrary to the UK’s ‘public policy’.  
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Arbitration legal framework in the US 
In the USA, even after Scott v Avery the US courts generally continued with hostility towards arbitration. 

However, gradually the lower federal courts became critical of this judicial hostility but were bound to 

comply with the precedents. In this regard, despite intimations that the approach would change, the US 

courts felt that the precedent was too strongly fixed to be overturned without legislative enactment. 

Eventually, the committee on Law Reform submitted that; 

   ‘The jealousy of judicial jurisdiction has to led to a historical attitude of the Courts toward arbitration 

agreements which is unintelligible at present to the business man…it does not seem that any good 

‘’public purpose’’ is subserved by treating arbitration clauses as nullities and unenforceable.’
212

 

Following this, there was a combined effort by the New York State Bar Association and the Chamber of 

Commerce to enact the New York Arbitration Law Act 1920 (NYAA 1920 hereafter) that was 

specifically designed to reverse the common law hostility towards arbitration and to render arbitration 

agreements enforceable in New York Courts.
 213

  The NYAA 1920 in line with Cohen did not only 

modernise New York laws to conform to the international commercial practice but also provided ‘a 

machinery for protecting safeguarding and supervising commercial arbitration.’
214

  Consequently, the 

significant provisions of the NYAA 1920 were used as a model of the enactment of the Federal 

Arbitration 1925 (FAA 1925).
215

 The enactment of this federal law clearly showed that the US congress 

had no sympathy with the anachronism judicial hostility towards arbitration. 

As a result in Southland Corp v Keating
216

  the US Supreme Court, Chief Justice Burger held that in 

enacting the FAA 1925 congress; 

 ‘Declared a ‘’national policy’’ favouring arbitration and (this is so much that it) withdrew the power of 

the states to require a judicial forum for the resolution of claims which the contracting parties agreed to 

resolve by arbitration.’
217

 

Although the FAA 1925 does not have an explicit public policy exception, s.2 of the FAA 1925 mandates 

the courts to treat valid arbitration agreements as irrevocable, and enforceable, ‘save upon such grounds 

as exist at law or in equity for the revocation of any contract.’ This has been interpreted by the US courts 
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as a public policy exception/defence which should only be prompted when the arbitration 

agreement/award is contrary to the FAA 1925 federal purposes and objectives (not individual states).
218

 

 

International legal framework 
Internationally, one of the earliest conventions pro-arbitration conventions was the Geneva Protocol of 

1923 mandated that national courts of the countries that ratified it to enforce arbitration agreements with 

respect to existing and future disputes. However, the Geneva Protocol 1923 had a limited effect as it was 

not ratified widely, notably, it was not ratified by the US particularly because it only required the 

enforceability of arbitral awards within the state where they made. This was expanded by the Geneva 

Convention of 1927 which required the recognition and enforcement of arbitration awards in all 

contracting states. Although the 1927 Convention was a considerable step forward, there was concern that 

it no longer entirely met the modern economic requirements.
219

 This was mainly because it did not require 

full recognition of the conception of international arbitration awards but rather the arbitration awards that 

were not strictly in accordance with the arbitration rules of procedure laid down in the law of the country 

where the arbitration took place they could be rejected by public policy exception.
220

   

As a result of this dissatisfaction in 1958, The New York Arbitration Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards, New York 1958 (New York Convention 1958) was signed and 

it is currently signed by over 156 countries in the world. In accordance with Justice Stewart in the US 

Supreme court its principal purpose is to; 

‘[E]ncourage the recognition and enforcement of commercial arbitration agreements in international 

contracts and to unify the standards by which agreements to arbitrate are observed and arbitral awards 

are enforced in the signatory countries.’
221

 

By doing this the New York Convention 1958 has completely revolutionized international arbitration.  In 

fact, it is due to this that it has been hailed by Gary Born as ‘the most successful private law treaty in 

history’
222

 and ‘by far the most significant contemporary international agreement relation to 

arbitration.‘
223

 Importantly, Article 3 of the New York Convention 1958 mandatorily requires foreign 

states to recognize arbitral awards unless it falls within one of the limited exceptions in Article V of the 
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NYC 1958 which contains a limited list notably where the award is contrary to the public policy of the 

enforcing country.
224

 In this way before the public policy exception is exercised the courts must balance 

between the need for international recognition of arbitration agreements and the need to protect national 

policies. 

 

Harmonization 
There have been attempts by the United Nations Commission on International Trade Law (UNICITRAL) 

in particular to harmonize national arbitration laws and to assist states in reforming and modernizing their 

national laws on the arbitral procedure to ensure they take into account the fundamental features and the 

particular requirements of international commercial arbitration.
225

 At present, the UNCITRAL Model 

Law on International Commercial Arbitration (1985) with amendments as adopted in 2006 (UNICITRA 

Model Law) is the current unifying tool and in fact legislations in 73 States in a total of 103 jurisdictions 

are based on it, including inter alia Kenya.
226

 However, it is necessary to note that it has only been 

ratified in some states in the USA similarly in the UK it is only adopted in Scotland and thus not adopted 

in England and Wales.
227

 This is mainly because unlike other countries these countries had already 

developed a comprehensive body of arbitration laws.
228

 Importantly, the UNICITRAL Model Law 

contains a well-defined court supervisory roles, for example, it includes a limited grounds on which 

arbitration awards may be set aside modelled on Article V of the NYC 1958 and thus includes of 'public 

policy' exception in Article 34(2)(b)(ii).  

 

The modern role of the courts in arbitration UK and USA 
It has been demonstrated that over the recent years there has been a significant increase and recognition of 

arbitration practice and there has been adoption of pro-arbitration national legislations, international 

treaties and national courts have adopted a supervisory role of arbitration.
229

 In this role, the courts have 

increased their support for arbitration and only interfere where necessary. So for instance, the English 
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courts assume that the appointed arbitrators have ‘undoubted competence and ability’ to determine 

questions of illegality on the fact.
230

 However, where the dispute involves very complex legal issues and 

matters that are ‘for the very economic survival of the country’ then the courts may interfere as the risk 

for the un-correctable errors by the arbitrators is ‘too high.’
231

 

One of the most valuable weapon in the supervision of arbitration is the ‘public policy principle’ to which 

the courts rely on inter alia refuse to recognise or enforce arbitration agreements and awards particularly 

for the purposes of this research through determining whether a matter is arbitrable or whether to grant 

arbitration anti-suit injunctions. The term ‘public policy’ is very open-textured nature as it encompasses a 

broad spectrum of different legal issues.
232

 In fact, as a result of its unpredictability it has been submitted 

that it is like a ‘very unruly horse and when you get astride it you never know where it will carry you. ‘
233

   

Despite this, the Singapore High Court in Triulzi Cesare SRL v XinyiGroup (Glass) Co Ltd
234

  attempted 

to define an arbitration agreement that is contrary to public policy as one that would; 

‘Shock the conscience… clearly be injurious to the public good or … wholly offensive to the ordinary 

reasonable and fully informed member of the public or violate the Singapore’s most basic notion of 

morality and justice.’
235

 

A fairly similar definition was given by Judge Smith J in Parsons & Whittemore Overseas Co
236

 at the 

Second Circuit court in the USA, that US courts would deny the enforcement of foreign arbitral awards 

on grounds of public policy  ‘where enforcement would violate the forum state's most basic notions of 

morality and justice’.
237

 Under English law, ‘it is well settled’ that English courts will not enforce arbitral 

agreements or awards that violate English principles of ‘natural justice.’
238

    

Regardless of its definition, as will be illustrated below, the use of the public policy principle usually 

involves balancing, on one hand, the respect for party autonomy as well as the public policy of sustaining 

arbitration agreements and awards. On the other hand, the wider need to respect both national and 

international legal principles including inter alia political, social and economic policies, as well as 

international policies including international comity and the sovereignty of foreign state courts. 
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In this regard, therefore, as mentioned earlier this project will examine the current use of public policy 

principle in the context of arbitration anti-suit injunctions and thereafter its use in the arbitrability of 

disputes. However, before that, this paper examines the role of the courts in the enforcement of arbitration 

agreements and awards in under English and US law. 

 

Enforcement of Arbitration Agreements 
 

An agreement to arbitrate is the founding stone of international arbitration. As mentioned earlier, it 

records the parties' consent to arbitrate in a binding manner that mandates the arbitrator or the arbitral 

tribunal to decide the dispute that is covered in that agreement.
239

 In addition to this, arbitration 

agreements will usually include inter alia, the scope of the agreement, the arbitral seat, choice of law, 

arbitration rules and number of arbitrators.
240

 There are two types of arbitration agreements, the 

arbitration clause and the submission agreement. The arbitration clause relates to an agreement between 

the parties which is usually in form of the clause in the underlying contract to submit future disputes to 

arbitration.
241

 The submission agreement refers to an agreement in which the parties agree to submit an 

existing dispute to arbitration.
242

 At the heart of the operation of an arbitration agreement there two key 

doctrines, separability and competence-competence. 

 

Doctrine of Separability  

The doctrine of separability operates in a way to ensure that the arbitration agreement although contained 

and closely related to the underlying contract is separable or severable from the underlying contract. In 

this way, therefore, the arbitration agreement is a separate and autonomous contract.
243

  

This doctrine is recognised both under English and US law. Under English law, s.7 of the AA 1996 states 

that unless otherwise agreed by the parties, 

‘an arbitration agreement which forms or was intended to form part of another agreement whether or not 

in writing… shall be treated as a distinct agreement.’ 

This has also been recognised in the English courts, for instance, Lord Steyn in Lesotho Highlands 

Development Authority v Impregilo SpA
244
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‘It is part of the very alphabet of arbitration law, as… spelled out in section 7 of the Act (AA 1996), that 

the arbitration agreement is a distinct and separable agreement from the underlying or principal 

contract.’
245

 

In the US, although it is not expressly mentioned in the Federal Arbitration Act 1925 (FAA 1925), the US 

Supreme Court has interpreted s.4 of the FAA 1925 which mandates US courts to enforce arbitration 

agreement to include the separability doctrine.
246

 The US Supreme in Prima Paint Corp. v Flood & 

Conklin
247

 held that: 

‘Arbitration clauses as a matter of federal law are ‘separable’ from the contracts in which they are 

embedded, and that where no claim is made that fraud was directed to the arbitration clause itself, a 

broad arbitration clause will be held to encompass arbitration of the claim that the contract itself was 

induced by fraud.’
248

 

The main practical purpose of the separability doctrine is to protect the parties’ chosen dispute resolution 

method and arbitrator’s jurisdiction even if it is alleged that the underlying contract may be invalid.
249

  

For instance, in Fiona Trust & Holding Corp v Privalov
250

 Fiona had purported to rescind the underlying 

contract on the basis it believed to have been procured through bribery and it argued as a result of this the 

arbitration clause contained in it was not binding. The UK Supreme court held that the arbitration 

agreement had to be treated as a distinct agreement and could be void or voidable only on grounds that 

related directly to it.  Therefore, Fiona’s argument was dismissed because the arbitration agreement was 

valid and thus it was for the arbitrators to determine if the underlying contract was void as a result of 

bribery.  

A similar approach was taken by the US Supreme court in Buckeye Check Cashing inc v Cardegna.
251

In 

that case, the court held that because Cardegna was challenging the legality of the underlying contract and 

not the arbitration agreement that was a matter for the arbitrators to determine. The court emphasized that: 

 ‘Regardless of whether the challenge is brought in federal or state court, a challenge to the validity of 

the contract as a whole, and not specifically to the arbitration clause, must go to the arbitrator.’
252
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Doctrine of Competence-competence 

This doctrine of competence-competence gives the arbitrator the power to determine the validity and 

enforceability of the arbitration agreement.
253

 Therefore, the doctrine of competence-competence refers to 

the arbitrator’s or arbitral tribunal’s jurisdiction to decide over its own jurisdiction.  

Just as the doctrine of separability, the competence-competence doctrine is recognised and accepted both 

under English and US law. In the UK, s.30(1) of the AA 1996, states that the 

 ‘arbitral tribunal may rule on its own substantive jurisdiction, that is, as to whether there is a valid 

arbitration agreement.’  

In this regard, in AES Ust-Kamenogorsk v Ust-Kamenogorsk
254

 the UK Supreme court held that: 

‘s.30 reflects the principle of ‘Kompetenz-Kompetenz’... in short, any tribunal convoked to determine a 

dispute may, as a preliminary, consider and rule upon the question whether the dispute is within its 

substantive jurisdiction.’
255

 

The UK courts have interpreted this doctrine broadly such that where there is an arbitration agreement it 

means, 

 ‘[D]isputes as to the existence or scope of the arbitration agreement should be determined by the 

detailed provisions of the Act, and in particular, as a starting point, (by the doctrine of competence-

competence under) s.30 (of the AA 1996).’
256

 

Nevertheless, it must be noted that the arbitrator’s decision on jurisdiction is not binding because the 

English courts have the power of reviewing the arbitral determination for example where a party is 

challenging an arbitral award on grounds of substantive jurisdiction.
257

 

In contrast, the US courts have adopted a narrower approach.
258

  They will only recognise the doctrine of 

competence-competence where there is ‘clear and unmistakable evidence’ that the parties agreed that 

arbitrators should determine arbitrability.
259

 It follows, therefore, that the existence of a valid arbitration 

agreement is not enough, there must be clear evidence that parties agreed that the arbitrator should 
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determine arbitrability. For instance in First Options of Chicago Inc. v Kaplan
260

 despite the existence of 

a valid arbitration agreement, the US Supreme court held that Kaplan 

 ‘[D]id not clearly agree to submit the question of arbitrability to arbitration… (and thus) it was subject 

to independent review by the courts.’
261

 

The US Supreme court justified this approach on the grounds that without such a requirement the US 

courts ‘might too often force unwilling parties to arbitrate a matter they reasonably would have thought a 

judge, not an arbitrator, would decide.’
262

 This means therefore in the US where there are questions as to 

the validity of the arbitration agreement it should be resolved first by the courts unless there is clear 

unmistakeable evidence of an agreement to submit the arbitrability question to arbitration.
263

 

In this way, therefore, in relation to the doctrine of competence-competence, the UK courts have taken an 

approach that seeks to protect the arbitration while US courts have taken a narrow approach that protects 

the jurisdiction of the US courts. 

 

Remedies for Breach of an arbitration agreement 

There are a number of remedies the English and US courts issue in order to enforce arbitration 

agreements. This section will discusses stay of proceedings and anti-suit injunction remedies which are 

granted where a party starts court proceedings in breach of the arbitration agreement. Anti-suit injunctions 

are briefly discussed in this section but are comprehensively and extensively discussed in chapter 4. 

 

Stay of Legal Proceedings 

Under English laws, it is well settled that English courts can issue a stay of proceedings via s.9 of the AA 

1996. Specifically, this section states that; 

 ‘(1) A party to an arbitration agreement against whom legal proceedings are brought (whether by way of 

claim or counterclaim) in respect of a matter which under the agreement is to be referred to arbitration 

may (upon notice to the other parties to the proceedings) apply to the court in which the proceedings 

have been brought to stay the proceedings so far as they concern that matter. 

(2) An application may be made notwithstanding that the matter is to be referred to arbitration only after 

the exhaustion of other dispute resolution procedures. 
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(3) An application may not be made by a person before taking the appropriate procedural step (if any) to 

acknowledge the legal proceedings against him or after he has taken any step in those proceedings to 

answer the substantive claim. 

(4) On an application under this section the court shall grant a stay unless satisfied that the arbitration 

agreement is null and void, inoperative, or incapable of being performed. 

(5) If the court refuses to stay the legal proceedings, any provision that an award is a condition precedent 

to the bringing of legal proceedings in respect of any matter is of no effect in relation to those 

proceedings.’ 

This specific provision is Modelled around Article 8 of the UNICITRAL Model Law and thus written 

with mandatory and/or commanding terms with particular emphasis on the use of the word ‘shall’ therein. 

In this way, therefore, the section restricts the English court’s discretion to decline or approve an 

application stay of proceedings in favour of arbitration is based on whether the conditions set out are 

satisfied. 

Firstly, via s.9(3) of the AA 1995, the defendant, who does not admit the court claim, must, if he wishes 

to seek a stay, file an acknowledgment of service usually stating an intention to challenge the jurisdiction 

of the court within 14 days.
264

 The defendant must not take any other step in the proceedings, and the 

application for a stay form must state that he has not done so or otherwise demonstrate the same.
265

 

Secondly, s.9(4) of the English AA 1996 mandates the English courts to grant a stay of proceedings 

unless satisfied that the arbitration agreement is null and void, inoperative, or incapable of being 

performed. In Downing v Al Tameer Establishment & Anor
266

 the English court of appeal Potter LJ held 

that, 

‘The burden of proving that any of the grounds in s. 9(4) has been made out lies upon the claimant and, if 

the defendant can raise an arguable case in favour of validity, a stay should be granted’
267

 

So it is clear therefore that under English law, here the burden shifts to the claimant. In other words, the 

party seeking the stay of proceedings does not bear the burden of proof but only needs to raise an 

arguable case in favour of validity for a to satisfy this section.
268

 

Thirdly, via s.9(1) of the AA 1995, a stay of proceedings can only be issued if the dispute in question is 

arbitrable. Here the court has only to consider whether there is a dispute within the meaning of the 

arbitration agreement, not whether in fact there is a dispute between the parties.  The issue of arbitrable 

disputes under English law is discussed in great length in chapter 5. 
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The English courts have interpreted a dispute for the purposes s.9(1) of the AA 1996 broadly. For 

instance, under English law, the fact that there is no arguable defence to a claim does not mean that there 

is no dispute. Indeed Hayter v. Nelson
269

 in Savile J held that 

‘Two men have an argument over who won the University Boat Race in a particular year. In ordinary 

language they have a dispute over whether it was Oxford or Cambridge. The fact that it can be easily and 

immediately demonstrated beyond any doubt that the one is right and the other is wrong does not and 

cannot mean that that dispute did not in fact exist’.
270

 

However, it should be noted that under English law, there is no dispute in this context if a claim is 

indisputable.
271

 Notwithstanding, claims to which there is no good defence, or which the respondent has 

made no effort to answer at all, would still fall to be regarded as arbitration.
272

 Interestingly, as per 

Langley J at the English High Court in Exfin Shipping (India) Ltd Mumbai v Tolani Shipping Co Ltd
273

 

dispute in this context also covers a situation where there is an admitted but unpaid claim. 

In the US, it is also well settled that US courts have the power to issue a stay of proceedings in which the 

USA courts stay its own proceedings via s. 3 of the FAA 1925 which states that; 

‘If any suit or proceeding be brought in any of the courts of the United States upon any issue referable to 

arbitration under an agreement in writing for such arbitration, the court in which such suit is pending, 

upon being satisfied that the issue involved in such suit or proceeding is referable to arbitration under 

such an agreement, shall on application of one of the parties stay the trial of the action until such 

arbitration has been had in accordance with the terms of the agreement, providing the applicant for the 

stay is not in default in proceeding with such arbitration.’ 

From the wording and nature of the section, it is clear that s. 3 of the FAA 1925 unlike S.9 of the AA 

1996 is not modelled around the UNICITRAL Model Law. However, there are similarities between the 

two provisions. Firstly, the section contains the term ‘shall’ which signifies that once the requirements set 

out within s.3 of the FAA 1925 are satisfied then the courts do not have the discretion whether or not to 

grant a stay of proceedings but rather they ‘shall.’ In fact, this is recently confirmed in the Katz v. Cellco 

P'ship
274

 where the USA court held that;  

‘The plain language specifies (within s.3 FAA 1925) that the court “shall” stay proceedings pending 

arbitration, provided an application is made and certain conditions are met. It is axiomatic that the 

mandatory term “shall” typically “creates an obligation impervious to judicial discretion… Congress's 

“use of a mandatory ‘shall’ impose[s] discretionless obligations.’ 
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In this way, therefore, this mandatory requirement complies with the FAA 1925 pro-arbitration policy. 

The second similarity with English law is this remedy is only to be granted where the matter is ‘referable 

to arbitration’. This refers to the question whether the dispute is arbitrable. The arbitrability of disputes 

under US law is discussed in great length in chapter 4.   

 

Arbitration anti- suit Injunctions 

 

Where a party has started foreign court proceedings, in breach of a valid arbitration agreement, it is well 

settled that both the English and US courts will grant an arbitration anti-suit injunction. This remedy has 

the effect of restraining the wrongful party from commencing or continuing foreign court proceedings in 

favour of arbitration proceedings which they voluntarily agreed upon. The English and US courts' 

approach to this remedy is thoroughly and extensively discussed in chapter 4. 

 

Arbitration awards 
 

Currently, there is no one universally accepted definition of the term ‘arbitration award’.  Neither does the 

AA 1996, the FAA 1925, the New York Convention 1958 nor UNICITRAL Model Law contain a proper 

definition of the term arbitral award.  Article 1(2) of the New York Convention 1958 states that an arbitral 

award includes ‘not only awards made by arbitrators appointed for each case but also those made by 

permanent arbitral bodies to which the parties have submitted’. However, this definition does not clearly 

explain the true meaning, form, effect or significance of an award. 

In absence of a true definition of an award, Judge Cardamone in the US court held that it is ‘a contract 

right that may be used as the basis for a cause of action.’
275

 Moreover, Redfern and Hunter define arbitral 

awards as a decision that finally determines the substantive issues which they relate to.
276

 A more detailed 

definition was given by the Paris Court of Appeal in Société Sardisud v Société Technip
277

  as: 

 ‘The document issued by the arbitrators which resolves in a final manner the dispute submitted to them, 

whether on the merits of the case or the jurisdiction of the tribunal or procedural grounds, and which 

brings the proceeding to an end.’
278

 

From these definitions, therefore, it can be submitted that an arbitration awards, is usually in a form of 

document, in writing, which made by the arbitral tribunal or the arbitrator preceding over the case and its 
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purpose is to finally resolve the dispute it relates to as well as to inform the parties and provide reasons 

for the final decision.
279

 

 

Enforcement of arbitration awards 

The general practice in international commercial arbitration is that arbitral awards are final and binding; 

therefore, the parties must comply with them without any delay.
280

 Usually, in practice, most awards 

would not require either judicial enforcement or confirmation because they are voluntarily complied 

with.
281

 In practice, this is usually the case because the parties voluntarily choose arbitration as their 

preferred dispute resolution mechanism and the parties usually do not want to break their commercial ties 

as they may have a continuing commercial relationship or may venture into a future commercial 

relationship.
282

 In the 2008 QMU survey it was reported that there is usually a high voluntary response 

rate, with 84% of the respondents indicating that, in more than 76% of their arbitration proceedings, the 

non-prevailing party voluntarily complies with the award.
283

 

In many arbitration institution rules including the LCIA Arbitration rules at Article 26.8, the ICC Rules of 

Arbitration at Article 35(6), the SCIA Arbitration rules at Article 32.11 as well as the UNCITRAL 

Arbitration rules at Article 34(2) state expressly and unequivocally provide that the arbitration award is 

final and binding. By agreeing to be bound by these rules, therefore, the parties usually have waived their 

right of appeal, on the merits to a national court which may have jurisdiction to hear such an appeal in so 

far as such waiver may be validly made.
284

 In addition to this, Article III of the New York convention 

1958 mandates the national courts of the signatory states to ‘recognize arbitral awards as binding.’  

Under English law s. 58(1) and 66(1) of the AA 1996 mandates the national courts recognise awards as 

final and binding and enforce them ‘in the same manner as a judgment or order of the court to the same 

effect.’ Similarly, s.9 of the FAA 1925 establishes a general mandate to the US courts to enforce 

arbitration awards. In light of these statutory mandates, the English and US courts have generally adopted 

a pro-enforcement bias towards arbitration awards. This means that these national courts would generally 
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recognise arbitration awards not unless they fall under very limited exceptional circumstances that are 

discussed below. 

Under English law, Lord Collins confirmed this approach in Dallah Real Estate & Tourism Holding Co v 

Pakistan
285

 where his Lordship held that; 

 ‘It is true that the trend, both national and international, is to limit reconsideration of the findings of 

arbitral tribunals, both in fact and in law. It is also true that the (New York) Convention (1958) 

introduced a ‘pro-enforcement’ policy for the recognition and enforcement of arbitral awards.’
286

 

In line with, Lord Justice Tomlinson the English courts adopt this pro-enforcement policy in order to 

avoid inconsistencies in the enforcement of awards and to ensure the efficacy of arbitration.
287

 This is 

because arbitration depends on national courts to facilitate legal certainty and finality in enforcement 

proceedings while respecting the parties’ choice and intention to resolve the dispute outside of the 

courts.
288

   

The US courts have also adopted the pro-arbitration bias. In fact, at the US Supreme court MR. Justice 

Stewart in Scherk v Alberto-Culver
289

 held that  

‘The goal of the (New York) Convention (1958), and the principal purpose underlying American adoption 

and implementation of it, was to encourage the recognition and enforcement of commercial arbitration 

agreements in international contracts and to unify the standards by which agreements to arbitrate are 

observed and arbitral awards are enforced in the signatory countries.’
290

 

Overall, it is clear that these courts have adopted a policy that ensures arbitral awards are recognised and 

upheld as enforceable in a manner which makes the arbitral award final, binding and meaningful in as 

much as possible in order to eliminate the possibility of capricious rejection.
291

   

However, as held in the English High court in IPCO (Nigeria) Ltd v Nigerian National Petroleum 

Corporation
292

      

"Pro-enforcement assumptions are sometimes outweighed by the respect due to the courts exercising 

jurisdiction in the country of origin—the venue chosen by the parties for their arbitration."
293
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Therefore, although the courts have adopted a pro-arbitration general approach, there are limited 

exceptions in which the courts may refuse to enforce the arbitration awards. Internationally, the primary 

source of the exceptional circumstances in which recognition and enforcement of the award may be 

refused, at the request of the party against whom it is invoked, is contained in Article V of the New York 

Convention 1958. To this effect, the exceptional circumstances contained in Article 34 and 36 of the 

UNICITRAL Model law 1985 as amended in 2006 are almost identical to the provision in the New York 

Convention 1958. Notably, these exceptional circumstances are exhaustive and thus they are the only 

reasons in which the recognition and enforcement may be refused.
294

  Crucially, it must be stressed that 

Article V of the New York 1958 exceptions apply exclusively outside the country where the arbitration 

award was granted.
295

 

As a result of the pro-arbitration enforcement policy adopted by national courts, generally, the party 

wishing to block the enforcement of an award on any of the grounds contained Article V(1) of the New 

York Convention 1958 relating to the defects of the arbitration proceedings concerning the parties, bears 

the burden of proving that one of the limited grounds on refusing to enforcement exists.  However, it must 

be noted that the other grounds on which recognition and enforcement may be refused on Article V(2) 

New York Convention 1958 relating to the national public policy of the place of enforcement may be 

invoked by the enforcing court on its own motion.  Importantly, it is noteworthy that the New York 

Convention 1958 uses permissive language ‘may be refused’
296

 and not must be refused in this way 

therefore, if any of the exceptional circumstances are proved, the courts are not obliged to refuse but may 

refuse to recognise the award.
297

 However, it must be stressed that despite this discretion, it is highly 

unlikely that a national court would enforce an award that clearly falls under one of the exceptions.
298

 

This is because doing this would allow parties to abuse the arbitration procedure and this would 

completely undermine the efficacy of the arbitration procedure. 

Therefore, these exceptional circumstances under which an arbitration award can be set aside are, set in 

such a way that aims to balance between; on the one hand, the need to protect the efficiency of 

international arbitration and ensuring the finality of arbitration awards and on the hand the need to respect 

fundamental national judicial sovereignty and principles of fairness and due process.
299

 In order to 

achieve this balance, Van den Berg submits that in as far as possible the grounds in Article V of the New 

York Convention 1958 have to be construed narrowly. 
300
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Enforcement of awards under English law  

Under English law, s.103(1) &(2) of the AA 1996, states that courts may refuse to recognise or enforce a 

New York Convention arbitration award if the person against whom it is invoked proves that; 

‘(a) A party to the arbitration agreement was (under the law applicable to him) under some incapacity; 

(b) The arbitration agreement was not valid under the law to which the parties subjected it or, failing any 

indication thereon, under the law of the country where the award was made; 

(c) He was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings 

or was otherwise unable to present his case; 

(d) The award deals with a difference not contemplated by or not falling within the terms of the 

submission to arbitration or contains decisions on matters beyond the scope of the submission to 

arbitration; (but in accordance s.103(4) such award may be recognised or enforced to the extent that it 

contains decisions on matters submitted to arbitration which can be separated from those on matters not 

so submitted.) 

(e) that the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the 

agreement of the parties or, failing such agreement, with the law of the country in which the arbitration 

took place; 

(f) that the award has not yet become binding on the parties, or has been set aside or suspended by a 

competent authority of the country in which, or under the law of which, it was made.’ 
301

 

In addition to this, s.3 of the AA1996 states that the award may be refused to be recognised if the matter 

of the dispute is not capable of settlement by arbitration, or if it would be contrary to public policy to 

recognise or enforce the award. The issue of whether a matter is capable to be settled via arbitration refers 

to the arbitrability doctrine which is discussed in Chapter 5. 

It is noteworthy that just as Article V(1)&(2) of the NYC 1958, s.103(2) AA 1996 uses permissive 

language that if the exceptions are proved then enforcement ‘may be refused.’ Despite this discretion, 

English courts would normally refuse to recognise arbitration awards where at least one of the grounds in 

s.103 of the AA 1996 is clearly made out.
302

 It should also be noted that these exception grounds are 

exhaustive as they are the only grounds in which an arbitration award may be refused in the English 

courts. 
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In order to critically analyse these grounds in s.103 of the AA 1996, it is necessary to use the Honeywell 

International Middle East Ltd v Meydan Group LLC
303

 as a case study because this is a case in point in 

which all the grounds under s.103 of the AA1996 were raised. 

 

Case Study: 

 Honeywell International Middle East Ltd v Meydan Group LLC
304

 

Facts  

Honeywell entered in a contract with Meydan to carry out works for Meydan’s Racecourse in Dubai. 

However, Mayden failed to honour its payment obligations and thus Honeywell started arbitration 

proceedings in Dubai International Arbitration Centre under UAE Law according to the arbitration 

agreement.  An arbitration award was issued requiring Mayden to make the payment to Honeywell. 

However, Mayden applied to set the arbitration award aside in the UK courts on the following grounds.  

1. It was under incapacity under s. 103(2)(a) of AA 1996 because it was unable to obtain public 

funds to be expended to defend the claim raised by Honeywell.
305

  

2. The arbitration agreement was not valid under UAE law to which it was subjected because it was 

in the underlying contract which was procured by Honeywell through bribing public servants in 

Dubai.
 306

 (s.103(2)(b) of the AA 1996)  

3. The award was not valid under s.103(2)(c) of the AA 1996 because it was not given proper 

notice of the arbitration proceedings as the arbitration commenced by serving a request to 

arbitration to Meydan LLC and it had changed its name to Meydan Group LLC.
307

  

4. Matters Mayden raises relating to bribery (see note 2) were not arbitrable matters.
308

 In addition 

to this, the award deals with a dispute not contemplated by or not falling within the terms of the 

arbitration agreement 
309

 (s.103(d) of the AA 1996). 

5. The award was not valid under s.103(2)(e) of the AA 1996 because arbitration proceedings were 

not in accordance with the agreement of the parties as Meydan was not given the opportunity to 

nominate an arbitrator and thus was otherwise unable to present its case.
310

  

6. The award had not yet become binding as there were proceedings in the UAE courts relating to 

the ratification of the arbitration award and thus execution of the award had been suspended 

because of these proceedings, (s.103(2)(f) of the AA 1996).
311
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7. The arbitration was contrary to the public policy of the UK (s.103(3) of the AA 1996) because 

firstly, the underlying contract was obtained through bribery.
312

 Secondly,  the award was 

obtained by deceit by Honeywell as it mislead the arbitration tribunal that it had provided all the 

required documents necessary so as to receive payment from Mayden.
313

 Thirdly, the fact that 

Honeywell had failed to establish a legitimate interest in enforcing the award as an English Court 

judgement together with the fact it had not disclosed highly material matters was an intention of 

Honeywell to abuse the process of the English courts.
314

  Fourthly some of the issues raised were 

not arbitrable.
315

 Fifthly, the arbitration procedure was not in accordance with what was agreed 

by the parties.
316

 

 

Decision 

Mr Justice Ramsey held that there are no substantial grounds to refuse to recognise the arbitration award 

because; 

1. Meydan LLC and Mayden Group LLC were the same legal entities because they had similar 

attributes and thus the request for arbitration addressed to Meydan LLC must have come to the 

attention of the Meydan Group LLC.
317

 

2. As rule 37.2 of DIAC rules states, awards are ’final and binding’ on the parties, the mere fact 

that there were court proceeding in the process that does not set aside the award or suspend the 

binding nature of the award.
318

 

3. Incapacity under s.103(2)(a) of the AA 1996 refers to the parties' legal capacity to enter into the 

arbitration agreement and not to difficulties that a party may have in appointing legal 

representatives.
319

 

4. Meydan did not fully substantiate allegations of bribery. The court added that in any case, even 

if the claim was substantiated, the mere fact the underlying contract would be procured by 

bribery would not make the arbitration agreement void due to the separability principle in 

arbitration, which requires the arbitration agreement to be treated as a separate contract.
320

 

5. Although there were allegations of bribery, such issues were not put before the tribunal during 

the arbitration procedure.
321
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Case commentary  

This judgement buttresses the doctrine of separability relating to arbitration agreements (discussed above) 

requiring that allegations of bribery to be directed towards arbitration agreement and not the underlying 

contract.
322

 With regards to arbitration awards, this decision is another example of the English courts 

applying the pro-enforcement bias in which the court narrowly interpreted the exceptions under s.103 of 

the AA 1996 to refuse enforcement of foreign arbitration awards.
323

 Although this case relates to all the 

exceptions in s.103 of the AA 1996, it raises this section will further discuss public policy issues raised in 

this case. 

In relation to the public policy exception under s.103(3) of the AA 1996, the effect of this is that an 

arbitration award arising out of the underlying contract procured by bribery may be enforceable in 

England if it contains a valid arbitration agreement without any basis to object to enforcement on public 

policy grounds.
324

  As such, in practice, this means that parties have to raise their allegations of bribery to 

the arbitration tribunal rather than when enforcement proceedings have commenced.
325

 However, this 

approach may be of concern to parties if the substantive law to be applied by the arbitration tribunal 

pursuant to their arbitration agreement does not provide the same level of protection as under the laws of 

England with regard to proving the underlying contract was procured by bribery and thus voidable.
326

  

Another concern with regards to the public policy exception is that it gives the relevant national courts 

power to refuse recognition of the award if it is contrary to the public policy of the country where it is 

enforced. The concern here is that these legal instruments do not set an objective standard to which 

awards may be refused on public policy grounds in the contracting states.
327

 As such, it may be the case 

that an arbitration award is enforced in one contracting state but refused to be recognised in another.
328

 

This approach albeit it takes into account the public policy of each contracting state creates uncertainty to 

the final nature of the arbitral award.  
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A neat example of this is in the recent case of Anatolie Stati and others v The Republic of Kazakhstan.
329

 

In that case, an arbitration award was issued by the arbitral tribunal in favour of Anatolie Stati in 2014. In 

light of new evidence obtained by Kazakhstan in 2015, it applied in Sweden, US and UK to set aside the 

award on grounds of public policy claiming it was obtained by fraud. In May 2016, the US court refused 

to set aside the award on public policy grounds because having reviewed the arbitration award the US 

court was satisfied that the arbitrators did not rely upon the alleged fraudulent evidence in reaching their 

decision.
330

 In December 2016, the Swedish court refused to set aside the award as the false alleged 

evidence was not directly decisive for the outcome of the arbitration proceedings or it did not have an 

indirect impact on the arbitral tribunal such that it ‘appears to be obvious’ that it had been of decisive 

significance for the outcome in the case.
331

 

In June 2017 the English High court held that based on the evidence presented, there was a sufficiently 

strong prima facie case that there was fraud which materially affected its outcome arbitration 

proceedings. Of particular interest in relation to the public policy exception Knowles J held that; 

‘I limit myself to the present context alone, and do not believe this is ultimately a matter of evidence in 

this case. If, as I should, I take the decision of the Swedish Court as showing Swedish public policy in the 

context of this case then I find, as a matter of law, that English public policy is not the same. Mr Ali 

Malek QC (appearing …for the State) puts it this way, and I agree: “It is apparent from the outcome in 

Sweden alone that the content of Swedish public policy must be different from that of its English 

counterpart’
332

 

Although the judge pragmatically limited this judgement to the presented facts, he acknowledges that the 

English public policy grounds vary to that of the US and Sweden. The nature of this exception, therefore, 

creates an unwelcomed unpredictability in the enforcement arbitration awards as parties wishing to 

enforce awards in multiple jurisdictions through the New York Convention 1958 cannot assume that they 

will be able to do so in a uniform manner.
333

 

Overall, despite this and the pro-enforcement bias adopted by the English courts (discussed above), this is 

a case in point which neatly demonstrates that English court in the interest of Justice is prepared to 

consider the refusal of the enforcement of an arbitration award on grounds of public policy, even where 

the award has been upheld in other jurisdictions.
334
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Summary of Part 1 &2 
 

Arbitration is the most preferred method of private dispute resolution because of its unique features 

including inter alia, neutrality, finality, flexibility and enforceability. With regard to arbitration 

agreements, they are treated as separate from the underlying contract. The effect of this is that it is 

enforceable even where there are allegations that the underlying contract is void. The doctrine of 

competence-competence confers jurisdiction on the arbitral tribunal to determine whether they have 

substantive jurisdiction to resolve the dispute. With regards to arbitration awards, the UK and US as 

contracting states of the New York Convention 1958 have adopted a pro-enforcement bias towards 

arbitration. Notwithstanding, there are exceptional circumstances under which the national courts can 

refuse to recognise and enforce the international arbitration awards. The most controversial is the public 

policy exception particularly because national public policy varies from jurisdiction to jurisdiction.  

Following this discussion, this chapter now focuses on the arbitration law and practice in Kenya. This 

discussion includes comparisons of the corresponding principles discussed above. 
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Part 3: Arbitration in Kenya   
 

Introduction 
 

Part 2 of this chapter focuses on the arbitration in Kenya. It sets out the arbitration legal framework in 

Kenya and thereafter it discusses the role of the Kenyan courts in the enforcement of arbitration 

agreements and awards. 

 

The legal framework of Arbitration in Kenya 
 

The earliest arbitration law in Kenya was the Arbitration Ordinance 1914, which was a reproduction of 

the English Arbitration Act of 1889. The Arbitration Ordinance 1914 was basically being used in the 

resolution of commercial disputes as an alternative to litigation. However, it was criticised and not 

effectively promoting arbitration in Kenya as it gave the Kenyan national courts wide powers to interfere 

and control the arbitration procedures.
335

  

With the development of trade and the increase of use of arbitration, there was a need to reform the law. 

Indeed, the first legislation of regulating arbitration in Kenya after its independence (in 1963) was the 

Arbitration Act 1968. This act was modelled around the English Arbitration Act of 1950. The intention 

was to ensure that arbitration proceedings were more insulated from legal court interventions that were 

afforded by the Arbitration Ordinance 1914, which was having an effect on the effectiveness and 

efficiency of arbitration as an alternative dispute resolution method.
336

 

Nonetheless, one of the main criticisms of the Arbitration Act 1968, was that it did not limit the extent to 

which the Kenyan national courts could interfere with the arbitration process. This affected the efficiency, 

expediency and effectiveness of arbitration because there were delays, additional procedures and costs in 

arbitration proceedings as references to made to national courts were frequent and often defeated the 
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purpose of arbitration as an alternative ADR mechanism.
337

 Indeed, at the Kenyan Court of Appeal in 

Nyutu Agrovet Limited v Airtel Networks Ltd
338

 Justice Karanja held that, 

 ‘The Act (Arbitration Act 1968) provided too much intrusive powers to the courts to interfere with 

arbitral proceedings and the awards. This was contrary to the intention of the traders who intended that 

arbitration should be unfettered from the courts’ intricate legal procedures which hampered efficiency in 

dispute resolution and resultantly slowed down growth in trade.’
339

 

As a result, there was a need to modernise the law on arbitration to keep up with international standards 

with a specific intention to reduce the national court’s influence in arbitration.  To achieve this in 1989, 

Kenya has acceded to the New York Convention 1958. In addition to this, Kenya then adopted the 

UNICITRAL Model Law on international arbitration which led to the legal reforms repealing the 

Arbitration Act 1968 replacing it with the current legislation governing arbitration in Kenya, the 

Arbitration Act 1995 (AA 1995). In essence, therefore, AA 1995 is based on the UNICITRAL Model 

Law which as mentioned above, was put in place with the aim of harmonizing national arbitration laws 

and to assist states in reforming and modernizing their national arbitration laws and procedure to ensure 

they apply the fundamental features and the requirements of international commercial arbitration. 

Currently, the AA 1995 has been amended via the Arbitration (Amendment) Act 2009 which was 

assented to on 1st January 2010 (hereinafter referred to as the Amending Act). 

The essence of the AA 1995 is to govern all international or domestic arbitration in Kenya.
340

 Therefore, 

to a large extent, the AA 1995 provides the default position in very many respects of the arbitration 

process, for instance,  if parties in an arbitration agreement have not provided the number of arbitrators, 

then the statute provides that the presumption is that the parties intended for one arbitrator.
341

 In doing 

this the AA 1995 gives liberty to the parties to decide for themselves in the arbitration agreement their 

desired arbitration process. In respect to the courts’ intervention in the arbitration process, s.10 of the 

Arbitration Act 1995 (modelled from Article 5 of the UNICITRAL Model law) limits national courts' 

power to intervene in arbitration proceedings in matters governed by the AA 1995 except as provided in 

the AA 1995. 

In order to further promote arbitration practice and attract international trade in Kenya, the new Kenyan 

Constitution 2010 was passed in which in Article 159(2)(c)
342

 encourages the Kenya national courts to 

promote arbitration. In particular, Article 159(2) of Kenyan Constitution 2010 states that; 

(2) In exercising judicial authority, the courts and tribunals shall be guided by the following principles— 
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(a) justice shall be done to all, irrespective of status; 

(b) justice shall not be delayed; 

(c) Alternative forms of dispute resolution including reconciliation, mediation, arbitration and 

traditional dispute resolution mechanisms shall be promoted, …..; 

(d) justice shall be administered without undue regard to procedural technicalities; and 

(e) the purpose and principles of this Constitution shall be protected and promoted. 

The inclusion of the word ‘shall’ within Article 159(2)(c) therefore gives a clear and express mandate to 

Kenyan courts to promote arbitration practice in Kenya. The Kenyan courts have interpreted this mandate 

as a specific mandate to enforce arbitration agreements and awards. In this way, therefore, the Kenyan 

constitution and the AA 1995 set a pro-arbitration policy (pr0-enforcement bias discussed above) for 

Kenyan national courts to promote arbitration in Kenya by enforcing arbitration agreements and awards. 

Indeed in Believe Development Company Ltd v Vinayak Builders Ltd & Another
343

  

‘Article 159 of the Constitutions of Kenya enjoins the court and all tribunals to support and encourage 

parties to promote Alternative Dispute Resolution Mechanisms (ADR) including arbitration. This court is 

thereby enjoined to breathe life into an arbitration agreement to give effect to the intentions of the 

contracting parties who freely choose the said mode of dispute resolution in a private contract so as to 

take advantage of the trilogy of benefits which are said to be attendant to arbitration.’
344

 

Importantly, the inclusion of this Article within the Kenyan Constitution is aimed at promoting arbitration 

in Kenya because, at the time of inclusion, there was a significant backlog of cases within the Kenyan 

judiciary which affected the speed of dispute resolution in Kenya. In this way therefore arbitration is seen 

as a mechanism that gives a much needed offload of cases from the Kenyan courts thus improving the 

speed of dispute resolution.
345

 Indeed, the Kenyan Chief Justice David Maraga (incumbent at the time of 

writing) claims that “The 2010 Constitution provides for alternative forms of dispute resolution”, which is 

provides “timely and cost-effective justice”. He further states that “Article 159(2) provides that in solving 

disputes, our courts should now promote the use of ADR.”
346

 This assertion finds an echo in Gichuhi 

(current head of Law society at the time of writing) who put in “Article 159(2)(c) of the Constitution 
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which requires courts to be guided by the need to promote arbitration and other alternative dispute 

resolution.”
347

  

In light of this constitutional provision, the Nairobi Centre for International Arbitration Act 2013 

(hereinafter NCIAA 2013) was passed. The essence of the NCIAA 2013, is to effectively establish an 

independent arbitration institution that is, the Nairobi Centre of International Arbitration (NCIA hereafter) 

and set out its governance structure, funding and its functions.
348

 Under s.5 of the NCIAA 2013, the 

NCIA is mandated to inter alia; promote, administer, facilitate and encourage the conduct of international 

commercial arbitration in Kenya in line with the Act.
349

 Inevitably, the NCIA is heavily influenced by the 

experiences of the more established institutions such as the LCIA and ICC. Indeed, the NCIA Arbitration 

Rules 2015 rules
350

 are very similar to the LCIA rules.
351

 

The establishment of NCIA indicates a recognition by the Kenyan government of the fact that hosting 

international arbitration is not only a means to attract business but also a way to build a jurisdiction's 

reputation as a modern, neutral and reliable place to do business and respecting the rule of law.
352

 For 

Kenya specifically, attracting international arbitration in this way would significantly benefit the local 

legal community that is, the Kenyan lawyers, arbitrators and the NCIA, by increasing demand for their 

services.
353

 This is likely to lead to the development of Kenyan laws on arbitration as well as a much 

needed significant offload of cases from the Kenyan courts.
354

 

These legal reforms have significantly improved the strength and effectiveness of the arbitration laws in 

Kenya. In fact, the 2014 World bank report on arbitration states that currently Kenyan laws on arbitration 

is at 94.2% which is significantly stronger than the US arbitration laws which is ranked at 85% and just 
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below the UK’s arbitration laws ranked at 99.9%.
355

 In terms of the ease of the arbitration process, Kenya 

is ranked at 77.1% while the USA is at 81.8% and the UK leading at 87.5%.
356

 

The main concern for Kenya remains the delay in the Kenyan courts and extent which courts are 

facilitating and supporting arbitration which is affecting the efficiency and speed or arbitration process. 

Indeed, in terms of judicial assistance to arbitration Kenyan courts are ranked at 56.3% while USA courts 

ranked at 75.3% and the UK courts ranked at 94.5%.
357

 To put this in perspective, World Bank estimates 

that the average time in enforcing foreign awards in Kenya is 43 weeks while in the USA it is 18 weeks 

and only 6 weeks in the UK.
358

 To address this issue, the Kenyan courts are working with the Law 

Society of Kenya to identify disputes in which there is a valid arbitration agreement so that the courts can 

conclude them in the shortest possible time and to also fast track the entire arbitration process including 

the enforceability of awards.
359

  

 

Role of the courts in Arbitration in Kenya 
 

As already mentioned above, s.10 of the AA 1995 limits the Kenyan courts’ power to interfere with the 

arbitration process unless provided for in the Act. The limited circumstances to which the Kenyan 

national courts can now interfere with arbitration via Arbitration Act 1995 are aimed at, supporting, 

complementing and supervising the arbitration process as well as protecting Kenyan public policy. So for 

instance, s.6 of the AA 1995 confers the High Court powers to stay legal proceedings and refer the matter 

to arbitration where there is a pre-existing arbitration agreement. Moreover, s.11 & 12 of the AA 1995 

confers the High court the power to determine the number of arbitrators and appoint them if the parties 

fail to. Section 28 of the AA 1995 provides that the arbitral tribunal, or a party with the approval of the 

arbitral tribunal, may request from the High Court assistance in taking evidence, and the High Court may 

execute the request within its competence and according to its rules on taking evidence. Importantly, s.35 

AA 1995 gives the High court power to set aside arbitration award where ‘the subject-matter of the 

dispute is not capable of settlement by arbitration under the law of Kenya’ or the award is in ‘conflict 

with the public policy of Kenya.’ 
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This role of the Kenyan courts of complementing, supporting and supervising arbitration was confirmed 

in Sadrudin Kurji & another v Shalimar Limited & 2 others
360

 where the court held;  

‘arbitration process as provided by the Arbitration Act (1995) is intended to facilitate a quicker method 

of settling disputes without undue regard to technicalities.  This, however, does not mean that the Courts 

will stand and watch helplessly where cardinal rules of natural justice are being breached by the process 

of arbitration.  Hence, in exceptional cases in which the rules are not adhered to, the courts will be 

perfectly entitled to step in and correct obvious errors.’
361

 

 

Enforcement of Arbitration Agreements in Kenya 
 

Section 3 of the AA 1995 defines an arbitration agreement as an agreement ‘by the parties to submit to 

arbitration all or certain disputes which have arisen or which may arise between them in respect of a 

defined legal relationship, whether contractual or not.’ In essence, therefore, an arbitration agreement as 

interpreted in the Kenyan law is a binding undertaking by which the parties agree to settle disputes by 

way of arbitration rather than proceedings in court.
362

  

With regards to the formality, s.4(2) of the AA 1995 requires an arbitration agreement to be ‘in writing.’ 

This requirement is satisfied if an arbitration agreement is contained in either a document signed by the 

parties or an exchange of letters, telex, telegram, fax, electronic mail or other areas of telecommunications 

which provide a record of the agreement or an exchange of statements of claim and defence in which the 

existence of an agreement is alleged by one party and not denied by the other.
363

 This means therefore, an 

agreement can either be in the form of a clause within the underlying contract or in a separate document 

or even in exchange of a claim and defence in which the arbitration agreement is not denied.
364

 For 

instance, in Westpark Study Entre Ltd v Gemini Properties Ltd
365

 Judge Nambuye held that;  

‘When these ingredients are applied to the facts herein, it is clear that the applicant has an arguable case 

with a probability of success in so far as their right to access arbitration procedures is concerned. The 

reason for finding so is because the executed letter of offer and acceptance validates the terms and 

conditions of the lease whether executed or not, which lease is not disputed that it contains an arbitration 

clause. 2ndly the plaintiff has pleaded in its statement of claim the existence of an arbitration clause. The 

defendant/respondent has not denied this. Thus bringing the matter into the operation of the provisions of 

section 4 of the same Act.’
366
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Doctrine of Separability 

 

As mentioned above the separability of the arbitration agreement is fundamental to the arbitration process 

in a way that the arbitration clause or contract is treated as separate from the underlying contract. 

Therefore the doctrine of separability operates in a way to ensure that the arbitration agreement although 

contained and closely related to the underlying contract is separable or severable from the underlying 

contract. In this way, therefore, the arbitration agreement is a separate and autonomous contract.
367

  

It shall be recalled that this doctrine applies in the UK via s.7 of the AA 1996 states that unless otherwise 

agreed by the parties, the arbitration agreement shall be treated as a distinct agreement. Moreover, the US, 

although it is not expressly mentioned in the FAA 1925, the US Supreme Court in the Prima Paint Corp. 

v Flood & Conklin case has interpreted s.4 of the FAA 1925 which mandates US courts to enforce 

arbitration agreement to include the separability doctrine.
368

  

It has been discussed that the practical purpose of the separability doctrine is to protect the parties’ chosen 

dispute resolution method and arbitrator’s jurisdiction even if it is alleged that the underlying contract 

may be invalid.
369

  Thus, in the Fiona Trust & Holding Corp v Privalov
370

 case above the UK House of 

Lords dismissed Fiona’s attempts to rescind the arbitration clause on basis that the underlying contract 

had been procured through bribery.  

In Kenya, the separability of the arbitration agreement is captured in s.17 of the AA 1995 which states 

that an arbitration clause which forms part of a contract shall be treated as an agreement independent of 

the other terms of the contract, and a decision by the arbitral tribunal that the (underlying) contract is null 

and void shall not itself invalidate the arbitration clause.
371

  

Kenya Airports Parking Services Ltd & Another v Municipal Council of Mombasa
372

 is a case in point 

where the principle of separability of an arbitration agreement was given a ‘judicial stamp of approval’ 

and is applicable even where one of the parties is challenging the validity or illegality of the agreement 

itself.
373

 Similarly, Judge Nyamu in Midland Finance & Securities Globetel Inc v Attorney General & 

another 
374

 held that:  
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‘In the arbitration clause is regarded as constituting a separate and autonomous contract. It means that 

the validity of the arbitration clause does not depend on the validity of the contract as a whole.’
375

 

The Kenyan courts approach, therefore, reflects the international standards of interpretation of the 

doctrine of separability in such a way any challenges to the underlying contract do not invalidate the 

arbitration agreement. 

 

Doctrine of competence-competence 

Although not directly mentioned in s.17 of the AA1995, the Kenyan courts interpret it in such a way to 

recognise the principle of competence-competence that is the arbitrator’s or arbitral tribunal’s jurisdiction 

to decide over its own jurisdiction.
376

 The competence-competence principle was reinforced in Adopt the 

Light v Magnate Venture Ltd and 3 others
377

 where R.S.C. Omolo of the Kenyan Court of Appeal held 

that:  

‘It is clear under the Section (S.17 AA 1995) that an arbitrator has the power to rule on the issue of his 

own jurisdiction and the validity or otherwise of the agreement, the subject of the arbitration and may 

even rule that contract is null and void.’
378

 

Interestingly, Nyamu J.A. in the Kenyan Court of Appeal in Safaricom Limited v Ocean View Beach 

Hotel Limited
379

 held that:  

‘The Section (s.17 AA 1995) gives an arbitral tribunal the power to rule on its own jurisdiction and also 

to deal with the subject matter of the arbitration. It is not the function of a national Court to rule on the 

jurisdiction of an arbitral tribunal except by way of appeal under Section 17 (6) of the Arbitration Act.’
380

  

This implies therefore that the arbitration agreement under Kenyan arbitration laws gives the arbitrator(s) 

the power to rule under on their own jurisdiction. This broad approach taken by the Kenyan court’s on 

competence-competence is similar to the English courts’ approach on the same. Indeed it shall be recalled 

in the UK courts in HC Trading Malta Ltd v Tradeland Commodities SL
381

 held that disputes as to the 

existence or scope of the arbitration agreement should be determined by the arbitrators. 

This broad approach adopted by the Kenyan courts and English courts can be contrasted to the narrow 

approach adopted by the USA courts.
382

  As it shall be recalled the US courts will only recognise the 

doctrine of competence-competence where there is ‘clear and unmistakable evidence’ that the parties 
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agreed that arbitrators should determine arbitrability.
383

 It follows, therefore, that an arbitration agreement 

is not enough there must be clear evidence that parties agreed that the arbitrator should decide 

arbitrability. For instance, as mentioned above in First Options of Chicago, Inc. v. Kaplan
384

 despite an 

arbitration agreement, the USA Supreme court held that there was not enough evidence to show that the 

parties wanted the arbitrators had no jurisdiction to decide the question of arbitrability to arbitration. 

This means therefore in the USA where there are questions as to the validity of the arbitration agreement 

it should be resolved first by the courts unless there is clear unmistakeable evidence of an agreement to 

submit the arbitrability question to arbitration.
385

 The US courts take this narrow with the aim of 

protecting parties’ access to the courts.
386

 

However, the USA approach can be seen as an unnecessary barrier or an additional step in the arbitration 

process. In contrast, the broad approach adopted by the Kenyan (and English) courts is pro-arbitration, 

because it allows flexibility in the arbitration process and gives arbitrators in Kenya more freedom to rule 

on their own jurisdiction. 

 

Remedies for breach of arbitration agreements 

 

With regards to the recognition and enforcement of arbitration agreements, the Kenya courts have 

developed a pro-enforcement bias particularly following the Constitutional underpinnings under Article 

159 as confirmed in the Bellevue case discussed above. Here, two remedies will be considered stay of 

proceedings and anti-suit injunctions as well as the issue of arbitrability of disputes in Kenya 

 

Anti-suit injunctions 

The Kenyan courts have not yet issued an arbitration anti-suit injunction; arguably the closest remedy 

issued to this is a stay of proceedings which is discussed below.
387

 Indeed under English law, the power to 
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stay domestic legal proceedings and the power to issue anti-suit injunctions have been described as 

‘opposite and complementary sides of a coin’.
388

  

Nonetheless, it will be demonstrated that a stay of proceedings is different from arbitration anti-suit 

injunction because it is only available as a defence remedy and can only be relied upon in the court in 

which the court proceedings have been started. In contrast, arbitration anti-suit injunctions are usually 

sought to restrain a party from commencing or continuing foreign court proceedings that are in breach of 

a valid arbitration agreement. Indeed under English law, the difference can be evidenced by the fact that 

the court’s power to issue a stay of proceedings is under s.9 of the AA 1996 while it will be discussed in 

chapter 4 that the power to issue an anti-suit injunction is via s.37 of the Seniors Court Act 1981 and with 

due regard to s.44 of the AA 1996. The Kenyan courts have not issued an anti-suit injunction but s.7 of 

the AA1995 is fairly similar to the English s.44 of the AA 1996 as they both allow their respective courts 

to issue an interim injunction in support of arbitration. 

To this end, chapter 4 extensively analyses the framework of this remedy under English and US law, 

develops a hypothesis on whether Kenyan courts may issue the remedy in the future and thereafter tests 

the hypothesis using empirical legal research to which the results are extensively discussed in chapter 6. 

. 

Stay of proceedings 

 

In Kenya, where a party to an arbitration agreement commences court proceedings in breach of the 

arbitration agreement, the defendant can apply for the arbitration proceedings to be stayed via s.6 AA 

1995. This is one of the main ways in which the Kenyan courts support arbitration. Through granting this 

remedy Kenyan courts recognise and apply the Scott v Avery
389

 principle that is, where there is a valid 

arbitration agreement, the parties are not at liberty to go to court unless they first go to arbitration 

(arbitration is a condition precedent).
390

 The rationale of this remedy is not only to enforce the voluntarily 

agreed forum of dispute resolution but also to prevent concurrent court and arbitration proceedings. 

Indeed, in Niazsons (K) Ltd v China Road and Bridge Corporation Kenya,
391

 Bosire J.A. held that: 

 ‘[T]he policy of the law, as I understand it, is that concurrent proceedings before two or more fora is 

disapproved.’  

Specifically, Section 6 of the AA 1995 provides that: 
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‘(1) A court before which proceedings are brought in a matter which is the subject of an arbitration 

agreement shall, if a party so applies not later than the time when that party enters appearance 

or otherwise acknowledges the claim against which the stay of proceedings is sought, stay the 

proceedings and refer the parties to arbitration unless it finds: 

(a) That the arbitration agreement is null and void, inoperative or incapable of being performed; 

or 

(b) That there is not in fact any dispute between the parties with regards to the matters agreed to 

be referred to arbitration. 

(2) Proceedings before the court shall not be continued after an application under subsection (1) 

has been made and the matter remains undetermined.’ 

It is noteworthy that just as s.9 of the English AA 1996 (discussed above), the Kenyan s.6 AA 1995 is 

modelled from Article 8 of the UNICITRAL Model law and therefore they have fairly similar provision 

but as it will be discussed below, there are some differences in interpretation. 

It is noted that s.6 AA1995 sets out conditions that must be satisfied for the Kenyan courts to grant a stay 

proceeding to refer a dispute to arbitration where a party has started court proceedings in breach of an 

arbitration agreement. These are, firstly the defendant should not acknowledge a court claim and should 

make an application to stay the proceedings at the time of first court appearance. Secondly, there must be 

a valid arbitration agreement operative and capable to be performed. Thirdly, there must a dispute 

between the parties that is covered by the arbitration agreement and capable to be resolved by arbitration. 

The Kenyan courts have held that the purpose of these conditions is to ensure there is a balance in 

regulating and facilitating the realization of the constitutional objective of promoting arbitration as well as 

ensuring justice.
392

 This assertion was emphasized and upheld in Eunice Soko Mlagui v Parmar & 4 

others
393

 as stated below: 

‘The provision, for example, of section 6 which require parties  to make an application for 

referral of a dispute to arbitration at the earliest opportunity and before taking any other action, 

or those that require the court not to refer a dispute to arbitration if the arbitration agreement is 

null and void, or is incapable of being performed, or if there is no dispute capable of being 

referred to arbitration, cannot be described as inconsistent with the constitutional principle of 

promoting alternative dispute resolution because the court is also obliged to take into account 

the equally important  constitutional principle that justice shall not be delayed, by for example 
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sending to arbitration a non- existent dispute, or allowing a party who has otherwise elected to 

pursue proceedings in the court, to  belatedly purport to opt for arbitration.’
394

 

It is noted that s.6 AA 1995 (just as English s.9 AA 1996) is written with mandatory and/or commanding 

terms with particular emphasis on the use of the word ‘shall’ therein. In this way, therefore, the section 

restricts the Kenyan court’s discretion to decline or approve an application stay of proceedings in favour 

of arbitration based on whether the conditions set out are satisfied. Judge Numbuye at the Kenyan Court 

of Appeal in Achells Kenya Limited v Phillips Medical Systems Nederland B.V. Diederik Zeven & 

another
395

 held that; 

‘[H]aving complied with that Section then what is left is for this court to follow the command in the said 

proceedings which is to stay the proceedings’.
396

 

The conditions precedent is as follows: 

 

Time of Application and Acknowledgement of court proceedings 

 

In accordance with s.6(1) AA 1995, an application for a stay of proceedings by the defendant must be 

made no later than when the party enters an appearance or otherwise acknowledges the claim against 

which the stay of proceedings is sought.
397

 This is similar to the English s.9(3) of the AA 1995, which 

requires the defendant, not to admit the court claim, must, if he wishes to seek a stay but rather file an 

acknowledgment of service usually stating an intention to challenge the jurisdiction of the court within 14 

days.
398

 The defendant must not take any other step in the proceedings, and the application for a stay form 

must state that he has not done so or otherwise demonstrate the same.
399

 Therefore under both English and 

Kenyan law, a defendant making a step in the court proceedings is an act that both invokes the 

jurisdiction of the court and that demonstrates the defendant’s election to allow the court action to 

proceed. 

This provision implies that the arbitration agreement does not automatically oust the jurisdiction of the 

court over the matter. This is because just as the English courts, the Kenyan courts will not decline to 

assume jurisdiction over a matter merely because of the existence of an arbitration agreement. Therefore, 

it is common practice in Kenya that where a party to the arbitration agreement objects to arbitration 

proceedings in the national courts, the other party to the arbitration agreement must strictly only apply for 
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a stay in proceedings for a dispute to be sent to arbitration. A failure to do so no later than when the party 

enters an appearance would result in the party forfeiting their arbitration agreement.
400

  

In Kenya, the TM AM Construction Group Africa v The Attorney General
401

 case neatly illustrates this. In 

that case, the claimant commenced court proceedings against the Attorney General on the 21st of 

February of 2001. The Attorney General entered an appearance to those court proceedings on the 15th 

March 2001 however, made an application via s.6 AA 1995 on the 25th April 2001 to stay the 

proceedings such that the dispute is referred to Arbitration. The court held that, since the Attorney 

General had made application 41 days after making appearance he had lost the right to rely on the 

arbitration agreement.  

The Kenyan courts have strictly adopted the time limitations within the AA 1995 (including s.6) and the 

rationale for this was given in Nancy Nyamira & Another v Archer Dramond Morgan Ltd,
402

 where the 

Judge J.M. Ngugi held that: 

‘...Given the objectives of the Arbitration Act stated above, it is important that Courts enforce 

the time limits articulated in that Act – otherwise Courts would be used by parties to underwrite 

the undermining of the objectives of the Act‘.
403

 

 

The arbitration agreement is valid operative and can be performed 

 

Also in accordance with s.6(1)(a) of the AA 1995, a party applying for a stay of proceedings must satisfy 

the court that, the arbitration agreement is valid. Thus if the arbitration agreement is null and void the 

Kenyan courts would not have the jurisdiction to issue a stay of proceedings. This is similar to the s.9(4) 

of the English AA 1996 which mandates the English courts to grant a stay of proceedings unless satisfied 

that the arbitration agreement is null and void, inoperative, or incapable of being performed. It shall be 

recalled that in line with the English court’s decision in the Downing case the burden of proof shifts to the 

claimant, a similar approach is adopted by the Kenyan courts.  

Moreover, as mentioned above s.3&4 of the AA 1995 define an arbitration agreement and sets out the 

formality respectively. Thus arbitration agreement would only be considered as valid if it complies with 

those sections. The rationale is that to stay proceeding where there is no valid arbitration agreement 

would otherwise amount to subjecting the parties to a forum of dispute resolution that they did not 

consent to.
404

 For instance in, Consolidated Bank of Kenya Limited v Arch Kamau Njendu t/a Gitutho 

Associates
405

 the Kenyan court refused to recognise the alleged arbitration agreement as it was not in 
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writing. It has also been discussed that the separability of the arbitration agreement is vital to the 

arbitration process in Kenya and thus it follows that the validity of arbitration agreement would only be 

considered separately and independently. 

Moreover, there are a number of instances where the Kenyan courts have held although the arbitration 

agreement is valid it is inoperative or incapable of being performed. For instance in cases where (as 

discussed above) a party has participated in court proceedings instead of applying for a stay of arbitration 

proceeding as was in the case in Peter Muema Kahoro & another v Benson Maina Githethuki.
406

 In that 

case, the court held that because the defendant had filled grounds of defence and actively taken other 

steps of defence in relation to court claim made by the defendant in breach of a valid arbitration 

agreement, the defendant had lost his right to rely on the arbitration agreement. 

 

Is there an existing arbitrable dispute between the parties? 

S.6(1)(b) AA 1995 requires there to be an existing dispute between the parties that is covered by the valid 

arbitration agreement before the courts to issue a stay in proceedings. Here, as is the case in English law 

to via s.9(1) AA 1995, the Kenyan courts have to consider whether there is a dispute within the meaning 

of the arbitration agreement, not whether in fact there is a dispute between the parties. 

It shall be recalled that the English courts have interpreted a dispute for the purposes s.9(1) AA 1996 

broadly. For instance, under English law, the fact that there is no arguable defence to a claim does not 

mean that there is no dispute. Moreover, claims to which there is no good defence, or which the 

respondent has made no effort to answer at all, or even where there is an admitted but unpaid claim will 

still be regarded as a dispute within the English AA 1995 as was the case in the Exfin Shipping case 

discussed above. 

In contrast, in Kenya courts have taken a narrow approach. In accordance with Githu Muigai, in order for 

the applicant of the stay of proceedings to establish an existing dispute within the meaning of the AA 

1995, they must satisfy the court that a ‘genuine (arbitrable) controversy’ exists between the parties to 

which the parties intended to resolve by arbitration.
407

 Thus as per Mbaluto J ruling in Tm Am 

Construction (Africa) Group vs Attorney General
408

  

‘a party who is wholly unable to produce the minutest evidence to support an allegation of (an arbitrable) 

dispute in a contract has absolutely no right to … seek a stay of proceedings.’
409
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The contrast in approach between Kenya and English arbitration laws in this context is neatly illustrated 

in the case of UAP Provincial Insurance Company Ltd (‘the Insurance Company’) v Michael John 

Beckett.
410

 In that case, Mr. Beckett lodged a claim with the insurance company with which he had taken 

out a comprehensive insurance policy which had an arbitration clause, following the loss of his vehicle. 

After negotiations, the insurance company agreed (with Mr. Beckett) to settle the claim by a payment of 

six million Kenya Shillings. However, after two years the payment had not been honoured. Thus, Mr. 

Beckett launched a court claim against the insurance company for the settlement payment to which the 

Insurance Company filed an application to stay the proceedings in favour of arbitration relying on s.6 of 

the AA 1995. Having established that there is a valid arbitration agreement between the parties covering 

all the disputes from the insurance policy, the legal question before the Kenyan court was whether there 

was an actual dispute between the parties. The court dismissed the application for the stay of proceedings 

on the basis that there was no dispute between the parties. The court held that: 

‘….Where the parties have reached a settlement, there is nothing to be referred to arbitration. 

The parties in this case agreed to settle the claim for the specified sum of kshs 6 million. (Thus 

the differences, if any, were sorted out by the parties themselves). The upshot of all this is that I 

decline to stay the proceedings herein is there is nothing to be referred to arbitration.  There is 

no dispute between the parties.  All there is a plaintiff’s right to be paid as per the agreement 

and that has nothing to do with the policy document.’ 
411

 

Thus this a very distinct approach to that taken by the UK courts Exfin Shipping case discussed above 

where it was held that unpaid claim was still dispute. 

Once it is established there is a dispute, there is a particular emphasis in Kenyan law for that dispute to be 

arbitrable. As there is no statutory provision on arbitrability, it is a matter decided on a case to case basis. 

However, it should be noted that most civil matters in Kenya are arbitrable however, there appears to be a 

restrictive approach towards the arbitration of mandatory laws as discussed below. 

 

Arbitrability of disputes laws in Kenya 

 

There is no statutory limit within the Kenyan AA 1995 on the use of arbitration to a particular subject 

matter. However, it is general practice that, by reference to Article 159 of the Kenyan Constitution, that 

the ends of justice must be met while promoting arbitration. Therefore in determining if a subject matter 

is arbitrable, the Kenyan courts will usually consider whether the law will be applied equally to all 

persons with due regard to all procedural technicalities without delay while promoting all principles of the 
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Kenyan Constitution. On this matter, Judge Nyamu in Midland Finance & Securities Globetel Inc v 

Attorney General & another
412

 it was held that 

‘ Arbitrability involves determining which types of dispute may be resolved by arbitration and which 

belong exclusively to the domain of the courts…. Arbitrability is a matter of public policy for each state. 

In other words whether or not a particular type of dispute is arbitrable under a given law is in essence a 

matter of public policy for that law to determine. And public policy varies from one state to the next.’
413

 

Therefore, although the AA 1995 gives carte blanche to the application of arbitration the Kenyan Courts 

still have the power to challenge the arbitrability of a subject matter on public policy grounds. Indeed in 

Bia Tosha Distributors Limited v Kenya Breweries Limited & 3 others
414

 Judge J.L. Onguto at the 

Kenyan High Court held that: 

‘Notwithstanding the principle of constitutional avoidance and settled dispute resolution forums, the 

court may, depending on how a dispute is framed, still decline to send the parties to another forum. It all 

depends on how the issue is laid before the court.’
415

 

In that case, the court declined the arbitrability of constitutional issues, in particular, the court held that: 

‘Purely constitutional issues [are within] the court’s jurisdiction rather than [an] agreed mode of dispute 

resolution. I … do not for a moment view it that the framers of our Constitution intended the rights and 

obligations defined in our common law, in this regard, the right to freedom of contract, to be the only 

ones to continue to govern interpersonal relationships.’
416

 

In relation to employment laws, Nyamweya & another v. Riley Barasa Services Limited 
417

 is a case in 

point in which the arbitrability of an employment contract was challenged before the Kenyan Industrial 

Court.  In that case, the court refused to enforce the arbitration agreement in the employment contract due 

to ‘certain absurdities’ contained therein. However, it must be noted that in that case, the court held that 

the arbitrability of employment disputes is in accordance with employment laws in Kenya. However, 

Judge Ndolo emphasized that arbitration clauses contained in commercial contracts are different from 

those in employment contract because: 
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‘First, employment contracts are drawn by the employer in a standard format to be applied to all 

employees, with minimal adjustments on job description and remuneration. Second, the employee has no 

opportunity to negotiate on standard clauses.’
418

 

That being the case, in relation to arbitration clauses in employment contracts, ‘the employer owes the 

employee a duty of care to ensure that (it) is capable of implementation without too much trouble.’
419

 

In Kenya, there is also a general understanding that arbitration is not the appropriate medium for 

resolving criminal matters. This includes commercial disputes that may have been tainted by some 

criminal liability, for instance, where there are allegations of blatant corruption, fraud or bribery.
420

 The 

case of Hassan Babakar Osman & another v Nuh Abdulwahab Mohamud & 8 others
421

 neatly illustrates 

this. In that case, the Kenyan High court refused to grant a stay of proceedings in favour of arbitration 

because there was evidence that fraud arose from the commercial agreement which contained the 

arbitration agreement. It was held that as a result of the fraud (criminal) allegations, the matter was 

inarbitrable. In particular judge Nyakundi held that; 

‘A key consideration in the determination of the arbitration of the dispute is for the court to ensure public 

policy issues mirror on law and any such reference may limit the arbitration process. In the result any 

such controversy, claim and cause of action arising out of or relating to the fraudulent transfer of 

shares/or depository shares and receipts as claimed by the plaintiffs cannot be subject to arbitration.’ 
422

 

With regards to bankruptcy, S.38 of the AA 1995 is deliberately designed in a way that allows disputes 

including/invoking Kenyan bankruptcy laws are can be settled by arbitration.
423

 It states that ‘if the trustee 

in bankruptcy adopts the contract (in which there is an arbitration term), that term is enforceable by or 

against him so far as relates to those differences.’  

In relation to the enforcement of Kenyan competition laws, The Competition Authority of Kenya (CAK 

hereafter), is established under the s.7 of the Competition Act 2010.
424

 The CAK’s mandate is to enforce 

Kenyan competition laws with the objective of enhancing the welfare of businesses in Kenya by 
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promoting and protecting effective competition in markets and preventing misleading market conduct 

throughout Kenya.
425

 

 There is yet to be ruled in Kenya whether arbitration of a competition law dispute in Kenya is consistent 

with Kenyan competition laws or the Kenyan public policy and issue in Kenya. However, it shall be noted 

that s.56(5) of the AA 1996, states that it is not be deemed to engage in unconscionable conduct where a 

person ‘refers a dispute or claim in relation to that supply or possible supply (of goods or services) to 

arbitration.’ In addition s.5(3) Competition Act 2010, states that if a ‘body charged with public 

regulation’ has jurisdiction in respect of any conduct regulated in terms of this Act within a particular 

sector, the Authority and that body shall ensure inter alia ‘consistent application of the principles of this 

Act.’ As noted it is not yet been ruled whether Kenyan competition law arbitrable question, however, the 

Competition Act 2010 (prima facie) appears to allow this arbitrability of these disputes.  

Generally, matters relating to Family law matters are not arbitrable but rather they are referred to 

mediation, particularly because it gives freedom to the parties to settle their own dispute.
426

 However, in 

line Njeri Kariuki, in Kenya, there is growing recognition that arbitration may be useful particularly 

where the parties are unable to reach an agreement via mediation.
427

 Nonetheless, the Kenyan courts are 

yet to rule on whether such disputes are arbitrable and if so, to what extent. 

In general in Kenya, although as mentioned above there are no restrictions on AA 1995, in practice in 

Kenya there is a restrictive approach towards the arbitration of disputes that are not traditionally arbitrable 

such as criminal and tax matters. Moreover, there is yet to be a ruling on whether intellectual property, 

competition and family law matters are abatable. The main issue with regards to the arbitration of such 

laws is that they are usually considered to fall outside the scope of an arbitration tribunal as they are 

considered to be matters of public policy. That is such laws are usually considered as involving sensitive 

issues of national interest which have a strong public policy for them to be applied uniformly and equally 

and thus must be settled by national courts as opposed to privately using arbitration.
428

  

The concern with the lack of clarity on arbitrability of these laws is that any agreements and awards 

issued on matters that are not arbitrable are not enforceable in Kenya. In this regard, therefore, this lack of 

clarity may be seen as deterring foreign investors and international arbitration in Kenya. In order to make 

recommendations on this issues, a comprehensive comparison of arbitrability in disputes in other 

jurisdictions mainly the UK and the USA  is conducted below moreover users of arbitration in Kenya 

were asked whether they would encourage the widening scope of arbitrability of disputes in Kenya and 

results are analysed in chapter 6. 
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Enforcement of Arbitration Awards 

Section 3 AA 1995 refers to an arbitration award as ‘any award of an arbitral tribunal and includes an 

interim arbitral award.’ This definition is insufficient because it does not really define the characteristic 

or nature of an arbitration award or clearly explain the true meaning, effect or significance of an award. 

At this point it must be recalled as discussed earlier, this is consistent with the US FAA 1925, the English 

AA 1996 and UNICITRAL Model law as well as the New York Convention 1958, that all lack a true and 

proper definition of an arbitration award. 

It was discussed that the courts have adopted a pro-enforcement bias towards arbitration. Accordingly, 

Kenyan courts will only refuse enforcement of arbitral award only on limited grounds under which are set 

out in s.37 of AA 1995. Specifically, it states that the recognition or enforcement of an arbitral award, 

irrespective of the state in which it was made, may be refused only—  

‘(a) at the request of the party against whom it is invoked, if that party furnishes to the High Court proof 

that— 

 (i) a party to the arbitration agreement was under some incapacity; or  

(ii) the arbitration agreement is not valid under the law to which the parties have subjected it or, failing 

any indication of that law, under the law of the state where the arbitral award was made; 

 (iii) the party against whom the arbitral award is invoked was not given proper notice of the appointment 

of an arbitrator or of the arbitral proceedings or was otherwise unable to present his case; or 

 (iv) the arbitral award deals with a dispute not contemplated by or not falling within the terms of the 

reference to arbitration, or it contains decisions on matters beyond the scope of the reference to 

arbitration, provided that if the decisions on matters referred to arbitration can be separated from those 

not so referred, that part of the arbitral award which contains decisions on matters referred to 

arbitration may be recognised and enforced; or  

(v) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the 

agreement of the parties or, failing any agreement by the parties, was not in accordance with the law of 

the state where the arbitration took place; or 

 (vi) the arbitral award has not yet become binding on the parties or has been set aside or suspended by a 

court of the state in which, or under the law of which, that arbitral award was made; or 

 (vii) the making of the arbitral award was induced or affected by fraud, bribery, corruption or undue 

influence;  
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(b) if the High Court finds that—  

(i) the subject-matter of the dispute is not capable of settlement by arbitration under the law of Kenya; or 

 (ii) the recognition or enforcement of the arbitral award would be contrary to the public policy of 

Kenya.’ 

It shall be noted that these provisions are fairly similar to those under English law. For the purposes of 

this project, it will focus on the s.37(b) AA 1995 which requires the Kenyan courts to refuse to enforce an 

arbitral award if it relates to a matter that is not arbitrable and if the arbitral award if it is found to be 

contrary to public policy. 

 

The Public Policy Exception 

 

Just as in the US and the UK, in Kenya, the concept of public policy is an elusive concept one that is very 

difficult to define. In the context of arbitration awards, there has been an attempt by Kenyan Judges to 

define the term.  The Kenyan courts have also accepted this assertion, as seen in Anne Hinga v Victoria 

Gathara
429

 where it was held that: 

‘Public policy can never be defined exhaustively and should be approached with extreme caution, failure 

of recognition on the ground of public policy would involve some element of illegality or that it would be 

injurious to the public good or would be wholly offensive to the ordinary reasonable and fully informed 

member of the public on whose behalf the State's powers are exercised.’
430

 

With regard to public policy, the Kenyan courts have also used similar principles as those referred to 

those in other jurisdictions. For instance in Christ for All Nations v Apollo Insurance
431

 Justice Ringera 

held that: 

‘I take the view that although public policy is a most broad concept incapable of precise definition or that 

as the common law judges used to say, it is an unruly horse. An Award could be set aside under…  the 

Arbitration Act as being inconsistent with the public policy of Kenya if it was shown that it was either 

inconsistent with the Constitution or other laws of Kenya whether written or unwritten; inimical to the 

national interests of Kenya, contrary to justice or morality.’
432
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It noteworthy the Kenyan courts have referred to the matter being contrary to public policy if it is 

contrary to justice or morality is consistent with definitions given above. For instance, it is similar to the 

Singapore court’s definition mentioned above in the Triulzi Cesare SRL v XinyiGroup case above where it 

was held a matter would be contrary to public policy if it violates the basic notion of ‘morality and 

justice’. It is also very similar to the US court's definition in where it was held a matter would be contrary 

to public policy if violate the ‘most basic notions of morality and justice’.  In the UK as discussed above 

have used similar terms in where it was held and in Adams and Others v Cape Industries Plc. and 

Another
433

. 

 

 

Case Example  

 

Glencore Grain Ltd v TSS Grain Millers Ltd 
434

 

 

Facts 

In this case, the claimant sought to enforce an arbitral award to make the defendant pay for maize (corn) it 

sold to the defendant. In that case, there was evidence to show that, that Maize was unfit for human 

consumption. 

 

 

Held 

The Kenyan High court refused to enforce the award because it was illegal or void or immoral and 

therefore against the public policy of Kenya. In particular, Judge Onyancha held that 

 

‘A contract or arbitral award will be against the public policy of Kenya in my view if it is immoral or 

illegal or that it would violate in clearly unacceptable manner basic legal and/ or moral principles or 

values in the Kenyan society. It has been held that the word “illegal” here would hold a wider meaning 

than just “against the law”. It would include contracts or acts that are void. “Against public policy” 

would also include contracts or contractual acts or awards which would offend conceptions of our justice 

in such a manner that enforcement thereof would stand to be offensive. 

 

In this case, before the court, the amount of the maize involved which could have been released under the 

relevant contract, to the Kenyan public for its human consumption is shown to be 10,000 metric tons. The 

health risk to the Kenyan people who would consume it if this happened, is unknown but could not be 

underestimated.’
435
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The subject-matter not arbitrable 

This matter has been discussed above on the Arbitrability of disputes laws in Kenya section of this project 

and thus applies here mutandis mutandis. It was discussed that the Kenyan AA 1995 does not specify 

which disputes are arbitrable, and thus it is for the courts to determine this with regards to Kenyan public 

policy.  

Following s.37 AA 1996 an award would not be enforced in the Kenyan courts if the subject matter is not 

arbitrable in Kenya law whether the award is set in Kenya or not. In addition to the discussion above in, 

Gichuki Ngoi v Bernard Kiragu Ngoi and 4 others
436

 is a case in point where the Kenyan court refused to 

recognise arbitration award as it related to a succession (inheritance) matter. 

 

Summary 

Overall, Kenya has robust laws to support and facilitate arbitration in Kenya reflecting international 

practices and laws including the USA and the UK, albeit interpreted differently. In addition to this, the 

Kenyan courts have adopted a pro-arbitration attitude. As a result, it is no surprise, that World Bank 

highly ranks the strength Kenyan arbitration laws. However, the Kenyan court’s judicial assistance 

towards arbitration process remains a concern, particularly for the purposes of this research there is a lack 

of clarity: 

I. Whether the Kenyan courts can grant an anti-suit injunction  

II. As to the arbitrability of certain disputes under Kenyan laws  

Accordingly, the approaches adopted on these two issues will be dealt with in chapters 4 and 5 

respectively, and findings are discussed thereafter. 
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Chapter 4: Anti-suit Injunctions 
 

Introduction 
 

As mentioned above, this is an important remedy issued in support of arbitration however, the Kenyan 

courts have not yet issued an arbitration anti-suit injunction. Accordingly this chapter firstly extensively 

examines the legal framework of an ant-suit injunction under English law and thereafter, in the USA with 

the aim of making recommendations to Kenya. As it shall be seen below, the discussion of English law 

includes an inevitable discussion of EU law on anti-suit injunctions. Moreover, references to other 

countries including Australia and Ireland and civil law countries for example Germany and Belgium will 

be made.  

 

Part 1: Anti-Suit Injunctions under English Law 
 

As mentioned above the ratification of the NYC 1958 and the enactment of a national legislation on 

arbitration imply an important public policy for the national courts to recognise and enforce international 

arbitration agreements. In this regard, therefore, one of the most important roles of the courts in their 

supervision of arbitration is to give a remedy which restrains parties from violating arbitration 

agreements.
437

 As such, arbitration anti-suit injunctions are granted by English courts to restraint a party 

from commencing or continuing with foreign court proceedings that violate a valid arbitration 

agreement.
438

 This section will critically analyse the legal principles underpinning the English courts’ 

power to issue arbitration anti-suit injunctions and thereafter extensively critically examine how EU law 

affects this power. This section will then finish by discussing, arbitration anti-suit injunction in the UK 

post Brexit.    

 

Legal principles of Issuing Arbitration Anti-suit Injunctions 
This section will discuss the source of the English courts’ power to issue arbitration anti-suit injunction 

and thereafter, the justifications for the power, followed by the jurisdiction of the defendant and the 

standard of proof required. 

 

                                                           
437

  Doi  T ‘Japan: The Role of Courts in the Settlement of Commercial Disputes by Arbitration’ (1993) 

4(10), I.C.C.L.R. 366, at 366 
438

 Linna T ‘The Protection of Arbitration Agreements and the Brussels 1 Regulation’ (2016)  

International Arbitration Law Review 70, at 73  



David M Ndolo                                                        PhD Law 

 124 

 

 

The power to issue anti-suit injunctions 
As confirmed recently by Lord Mance in Ust-Kamenogorsk Hydropower Plant

439
 under English law, the 

Court of Appeal, the High Court of Justice and the Crown Court (Senior courts hereafter) have a ‘general 

power’ to issue an anti-suit injunction via s.37(1) Seniors Act 1981 in cases that appear to the court to be 

‘convenient’ to do so.
440

 However, these courts exercise this general power cautiously and ‘sensitively’ in 

the arbitration context ‘with due regard for the scheme and terms’ of the Arbitration Act 1996
441

 and 

specifically s.44(2)(e) of the AA 1996  which also gives these courts, in their supervisory role, the power 

to grant an interim injunction in support of arbitration proceedings.  

 

Justifications for an arbitration anti-suit injunction 
There was a presumption that arbitration anti-suit injunctions have to be granted sparingly and with great 

caution particularly because ‘however disguised and indirect, (it has an effect of) interference with the 

process of justice in that foreign court.’
442

 However, LJ Millet in Toepfer International GmbH v Societe 

Cargill France
443

 at the English Court of Appeal held that: 

‘There is no good reason for diffidence in granting an injunction to restrain foreign proceedings on the 

clear and simple ground that the defendant has promised not to bring them.’
444

 

The English courts will therefore not hesitate on granting injunctions provided they are ‘sought promptly 

and before the foreign proceedings are too far advanced’.
445

 Indeed Millet LJ held that there must be 

‘good reason’ not to issue this remedy. Specifically, he held that, 

‘The justification for the grant of the injunction ...is that without it the plaintiff will be deprived of its 

contractual rights in a situation in which damages are manifestly an inadequate remedy. The jurisdiction, 

is, of course, discretionary and is not exercised as a matter of course, but good reason needs to be shown 

why it should not be exercised in any given case.’
446

 

Notably, although his Lordship encourages the use of arbitration anti-suit injunctions, he states that this 

power should be exercised with discretion particularly where there are good reasons not to grant the 

                                                           
439

 [2013] UKSC 35 
440

 Ust-Kamenogorsk Hydropower Plant JSC v. AES Ust-Kamenogorsk Hydropower Plant LLP, [2013] 

UKSC 35, at 48 
441

 Ibid at para 60 
442

 Lord Scarman British Airways v Laker Airways [1985] AC 58, at 95 
443

 LJ Millet, Alfred C. Toepfer International GmbH v. Societe Cargill France, [1997] 2 Lloyd’s Rep. 98. 
444

 Ibid 
445

 See note 443 
446

 See note 443 



David M Ndolo                                                        PhD Law 

 125 

remedy. In past cases the, English courts have granted anti-suit injunctions in order to promote legal 

certainty and to avoid simultaneous court and arbitration proceedings which may lead to conflicting 

outcomes.
 447

 In doing this, the courts also prevent a party to bring a tactical claim a court in a bid to delay 

or even avoid arbitration.
448

 Perhaps more importantly, they have issued the remedy in order to prevent 

other practical inconveniences such as additional costs because they bind the wrongful party to comply 

with his/her contractual obligation of submitting the dispute to arbitration.
449

  

Therefore, under English law arbitration anti-suit injunctions are treated as a fault remedy in which the 

fault is the wrongful action of launching a claim in a foreign court and this is considered inter alia 

unconscionable,
450

  abuse of justice, vexatious or oppressive.
451

 In line with Lord Millet, it is also given 

where a party has violated a contractual obligation, in situations where without this remedy, the claimant 

will be deprived of its contractual rights in a situation where damages are manifestly inadequate.
452

 This 

approach is adopted internationally, for instance, was relied upon when Hong Kong issued its first anti-

suit injunction
453

 and also by Brennan CJ in the Australian High court in CSR Ltd v. Cinga Insurance 

Australia Ltd
454

 who held that; 

 ‘There must be an equity which entitles one party as against the other to an injunction to restrain the 

other from proceeding in the foreign court. It is not possible to define in advance the circumstances that 

give rise to such an equity, except to say that it arises when it would be unconscionable for the party 

enjoin to proceed in the foreign tribunal.’
 455

 

  

Jurisdiction over the defendant 
Before granting anti-suit injunctions, the English court must have jurisdiction over the defendant. In fact, 

it is for this reason, Lord Hobhouse in Turner v Grovit
456

 was of the view that, the terminology ‘anti-suit 

injunction’ is misleading because the injunction is not directed against the foreign court but rather, the 

order is directed and binds the party who launched a wrongful claim in the foreign court;  

In personam and is effective only in so far as that party is amenable to the jurisdiction of the English 

courts so that the order can be enforced against him: “an injunction will only be issued restraining a 
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party who is amenable to the jurisdiction of the court, against whom an injunction will be an effective 

remedy’
457

 

In practice, this can be evidenced by the fact that if a party does not comply with the arbitration anti-suit 

injunction, it will usually be considered as a contempt of court,
458

 for which fines may be imposed to the 

party or other punishments including inter alia seizure of assets or even imprisonment.
459

 In this way, 

therefore, an anti-suit injunction can be seen as a personal remedy which is granted in respect of the 

arbitration agreement which has the effect of ‘restraining a party to a contract from doing something that 

he has promised not to do’
460

 

This is a fundamental principle in English arbitration law and was accepted as well as relied upon in 

Australia by Brennan CJ in the CSR Ltd v. Cinga Insurance case where he held that; 

 ‘The jurisdiction to issue an anti-suit injunction is not directed against the foreign court but against the 

party who would invoke that Court's jurisdiction.’
461

 

 

 Standard of proof 
 

As per Teare J, in Midgulf International Ltd v Groupe Chimiche Tunisien
462

 where a party is seeking a 

final arbitration anti-suit injunction which will have the effect of ending the foreign court proceedings; 

‘In such circumstances, this court has require(s) the applicant for an anti-suit injunction to establish ‘a 

high degree of probability’ that its case against the respondent is right and that it is indeed entitled as of 

right to restrain the respondent from taking proceedings abroad.’
463

 

It is clear, therefore, that this is an additional protection put in place in order to justify the indirect 

interference with court proceedings. This test was applied in the following case, 

Transfield Shipping Inc v Chiping Xinfa Huayu Alumina Co Ltd
464

 

Facts 
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Transfield, a shipping company, reached agreement on the key terms of the contract of affreightment with 

Chiping but the agreement was said to be subject to contract. Tranfield then provided a charterparty form 

providing for English law and arbitration for resolving disputes. However, Chiping proposed that the 

arbitration clause should provide for arbitration in Hong Kong. Later, Chiping stated that it no longer 

wanted to complete the agreement.  

However, Transfield argued that there was already a valid existing agreement containing a valid London 

arbitration clause. Thus Chiping commenced proceedings in China asking the Chinese court to adjudicate 

whether there was a chartering contract between the parties and seeking a declaration that no arbitration 

agreement existed.  

Transfield objected to the jurisdiction of the Chinese court, relying on the English arbitration provisions 

in the charter-party. As a result, Transfield sought arbitration anti-suit injunction to prevent Chiping from 

taking further steps in court proceedings in China claiming that the maintained the inclusion of the words 

subject of the contract had been a mistake. 

Held: 

Mr Justice Christopher Clarke at the English High court refused to grant an arbitration anti-suit injunction 

to restrain the Chinese proceedings. 

He held that, although Transfield argued that the inclusion of the words was a mistake in this case the 

actions or lack of thereof indicated there was no valid contract. This is because after Chiping proposed 

arbitration in Hong Kong, Transfield maintained its preference for London. In doing so, it in effect made 

to Chiping a counteroffer. Therefore, an agreement could not then be finalised unless Chiping accepted 

London arbitration. But it did not. It did not respond at all and silence is not, generally, an acceptance.
465

 

Accordingly, he held that,  

‘I accept that Transfield has a good arguable case that there is a binding charter party agreement 

containing a London arbitration clause, but I am not persuaded that there is a high probability of it 

establishing that that is so.’
466

 

 

Commentary 

This case confirms that in an application of an anti-suit injunction under English law, the applicant must 

satisfy the court that there is a high probability there is a valid arbitration agreement binding the parties. 

This test has been further reaffirmed and applied in a Rochester Resources Ltd and another v Lebedev and 
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another.
467

 In that case, the claimants sought an anti-suit injunction to restrain the defendants from 

continuing with court proceedings in New York. Although there was a valid arbitration agreement the 

legal issue was whether the defendants were a party to it. The English High court refused to grant an 

arbitration anti-suit injunction because the claimant had not ‘certainly established to a high degree of 

probability’ that the defendant is bound by the arbitration clause.
468

 

 

Effect of EU law on the English Courts’ power to issue anti-

suit injunctions  
 

As at the time of writing, the UK is still within the EU, this invites an inevitable discussion of how EU 

law has affected the UK’s power to grant arbitration anti-suit injunctions particularly on the CJEU 

decision in West Tankers. Accordingly, this paper will examine the events that led to the West Tankers 

decision, followed by a case study of that case and thereafter examine whether there would be a shift in 

practice in the UK, post-Brexit. 

 

Before West tankers 2009 
 

Although it has been established that the English courts have the power and are willing to grant this 

remedy, arbitration anti-suit injunctions are far from perfect. At the centre stage of the concerns are the 

jurisdictional practicalities of issuing anti-suit injunctions. For instance, Fisher argues that they can be 

regarded as an indirect interference with the process of a foreign court.
469

 This view is further supported 

by Rainer, who is of the view that in practice, anti-suit injunctions cause technical difficulties as they 

effectively restrict the jurisdiction of a foreign sovereign court.
470

 Moreover, Clare submits that the 

purpose and effect of this remedy is to interfere with foreign sovereignty.
471

 She adds that it also 

represents a lack of trust in foreign courts and it is the reason why its application under the current 

English law is subject to a higher standard of proof.
472

 

Within the EU, the jurisdictional concerns are exacerbated by the existence of the Council Regulation 

(EC) No 44/2001 of 22 December 2000 on Jurisdiction and the Recognition and Enforcement of 
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Judgments in Civil and Commercial Matters (Brussels Regulation hereafter) in which a fundamental 

principle is the concept of `mutual trust’ between member states.
473

 This principle ensures that courts of 

‘one member state should respect the right of the court of another member state to determine its own 

jurisdiction and respect the result it reaches.’
474

 In addition to the ‘mutual trust’ principle, the Brussels 

Regulations also sets out a set of rules on court jurisdiction in the EU. It requires that each EU member 

state court to rule only in its own jurisdiction and not to assume exclusive jurisdiction of another EU 

member state court.
475

 This was confirmed in Erich Gasser GmbH v Misat Srl
476

 where the CJEU held 

that under the Brussels Regulation,  

‘[T]he court second seized is never in a better position than the court first seized to determine whether 

the latter has jurisdiction. That jurisdiction is determined directly by the rules of the Brussels 

[Regulation], which are common to both courts.’
477

 

This case fuelled the jurisdictional concerns mentioned above, especially because it was followed by the 

controversial Turner v Grovit
478

 case which is a case in point where the UK Supreme Court ruled that 

arbitration anti-suit injunctions do not infringe the Brussels Regulation. In particular, Lord Hobhouse 

explained that the ratio decidendi for the judgement was that anti-suit injunctions; 

‘[I]nvolve not a decision upon the jurisdiction of the foreign court but an assessment of the conduct of the 

relevant party in invoking that jurisdiction. English law makes these distinctions. Indeed, the typical 

situation in which a restraining order is made is one where the foreign court has or is willing to assume 

jurisdiction; if this were not so, no restraining order would be necessary and none should be granted.’ 
479

 

As this case required an interpretation of the Brussels Regulation, the UK Supreme Court also made a 

reference to the CJEU whether it is inconsistent with the Brussels Regulation to grant anti-suit 

injunctions. The CJEU held that anti-suit injunctions undermined foreign court’s jurisdictions and thus 

incompatible with the scheme of allocating jurisdiction in the Brussels Regulation. This CJEU 

emphasized that, 

‘In so far as the conduct for which the defendant is criticised consist recourse to the jurisdiction of the 

court of another member state, the judgement made as to the abusive nature of the conduct implies an 

assessment of the appropriateness of bringing proceedings before a court of another member state 

court.’
480
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It is evident, therefore, that the CJEU was concerned that in practice anti-suit injunctions may have the 

effect of depriving the court of an EU member state jurisdiction to decide the case and that this constitutes 

a direct interference with its sovereign jurisdictional authority.
481

  From this therefore it is clear that the 

CJEU, in that case, was not satisfied that the UK regulatory framework relating to anti-suit injunctions 

does not interfere or at least adequately justify any interference with foreign court jurisdictions.  

Nevertheless, these cases did not relate to arbitration and thus the CJEU did not give a specific reference 

as to the scope of the judgement in particular whether the member state courts were prohibited from 

issuing anti-suit injunctions to restrain a party from commencing or continuing with foreign court 

proceedings in favour of arbitration proceedings. Such a ruling was necessary because Article 1(2)(d) of 

the Brussels Regulation expressly excludes arbitration from the scope of the convention.  

In previous CJEU cases including Marc Rich & Co AG v Societa Italiana Impianti P.A.
482

 the CJEU had 

extended the arbitration exception so that the Brussels Regulations do not apply to arbitration proceedings 

only, but to exclude arbitration in its ‘entirety’ including in court cases where the subject matter was 

arbitration.
483

 This somewhat broad/liberal approach by the CJEU was interpreted by the Colman J in 

Toepfer International GmbHv Societe Cargill France
484

 to mean that the underlying function of the 

arbitration exception is to exclude proceedings before domestic courts cases which, 

 ‘[F]all within the ambit of application of international Conventions on arbitration such as the New York 

Convention.’
485

   

Further support of this interpretation was given by, Millet LJ in Aggeliki Charis Compania Maritima SA v 

Pagnan SpA (The Angelic Grace)
 486

 that;  

‘[T]he courts in countries like Italy (which are a party) to the Brussels and Lugano Conventions as well 

as the New York Convention, are accustomed to the concept that they may be under a duty to decline 

jurisdiction in a particular case because of the existence of an exclusive jurisdiction or arbitration clause. 

I cannot accept the proposition that any Court would be offended by the grant of an injunction to restrain 

a party from invoking a jurisdiction which he had promised not to invoke and which it was its own duty to 

decline.’
487

 

 With regards to the determination of what is the ‘subject matter’ of the case as referred to the CJEU 

above,
488

 Rix J in the Xing Su Hai case
489

 concluded that such assessment would involve categorising the 
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actual dispute and should not to be ‘casually categorised’ as relating to arbitration merely because what is 

really a question of construction relates to an arbitration clause.
490

 In that case, the mere fact that the 

claimants subjectively wanted to obtain a writ in aid of an arbitration claim against the defendants to 

enforce the defendant's liabilities was not enough for arbitration to be considered as the essential subject 

matter of the case.
491

 However, in his judgement, Justice Rix implied that if relief was sort which is ‘in 

any way related to arbitration’ then the subject matter of the case would be arbitration.
492

 Relying on this, 

Aikens J in the Ivan Zagubanski
493

 case categorically held that anti-suit injunctions fall within the 

exception because the subject matter in anti-suit injunctions claims is arbitration as in essence it is a 

‘claim is for relief to enforce the arbitration agreement’.
494

 This approach is consistent with the CJEU 

decision in Van Uden Maritime v Kommanditgetesellschaft
495

 that the subject matter is arbitration if the 

proceeding serves to protect the right to have the dispute settled by arbitration. 

It clear, therefore, that the English courts operated in the assumption that the anti-suit injunctions in 

favour of arbitration proceedings were exempted from Brussels Regulation and thus not bound by the 

CJEU’s decision in Turner v Grovit. This is evident in Lord Justice Clarke’s comments in The Hari 

Bhum
496

 that; 

‘As we see it (English Judges) there is nothing in the convention [Brussels Regulation] to prevent the 

courts of a contracting state from granting an injunction to restrain a claimant from beginning 

proceedings in a contracting state which would be in breach of an arbitration clause.’
497

 

 

 West Tankers  
In the West Tankers case,

 498
 the UK Supreme court and the CJEU both directly ruled on the arbitration 

exception in Brussels Regulation. Accordingly, this is a landmark case with a significant impact on the 

power of the English courts to issue arbitration anti-suit injunctions.  Therefore, this paper will discuss the 

facts of the case, then compare the judgements at the Queen’s Bench, House of Lords and the CJEU and 

thereafter, critically analyse the case. 

Facts 
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A vessel owned by an English company (West Tankers) collided with a jetty owned by an Italian 

Company Erg Petroli S.p.A. The Italian company claimed compensation from its insurance and this was 

paid. The insurance company then started proceedings against the English Company in Italy to recover 

the amount it paid to the Italian company. The English stated proceedings in London claiming as the 

chaterparty expressed that it was to be governed by the English laws and that disputes would be settled by 

arbitration in London.   

So the legal issue before the English court was whether it would be consistent with Brussels regulations 

to grant an anti-suit injunction to restrain further prosecution of proceedings in Italy in favour of London 

arbitration. 

 

Held: 

English Courts 

At the Queen’s Bench Court,
499

 Colman J held that the Court was bound by the Court of Appeal decision 

in The Hari Buram to hold that anti-suit injunctions are not in breach of Brussels regulation, and thus he 

granted the remedy. Interestingly, he also held that it is unnecessary ‘to consider what weight should be 

attached to the reaction of the Italian court (to the anti-suit injunction) in this case’
500

 

At the UK Supreme court,
501

 Lord Hoffman upheld Colman J's decision and added that there is no 

‘doctrinal necessity or practical advantage for the European community to deny its courts’ the right to 

grant anti-suit injunctions.
502

 

Despite giving the impression that the UK Supreme court was convinced by this approach, his Lordship 

also held that the matter is ‘not obvious’ as it is of very considerable importance and which different 

views have been expressed. In this regard, he referred the matter to the CJEU for a preliminary ruling on 

whether it was consistent with the Brussels Regulation for a member state court to make an order to 

restrain a person from commencing or continuing proceedings in another member state court on the 

grounds that it is in breach of an arbitration agreement.
503

 

 

CJEU 
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The CJEU
504

 did not follow the UK Supreme court decision instead preferring the Advocate General 

Opinion Kokott approach.
505

 Accordingly, the CJEU held that the prohibition on anti-suit injunctions set 

in CJEU the decision in Turner v Grovit extends even where there is an arbitration agreement on the 

following grounds inter aia: 

1. Although the subject matter of court proceedings which lead to the granting of anti-suit 

injunctions are not within the scope of the Brussels Regulation, they have consequences that 

may undermine its effectiveness by inter alia affecting the attainment of the objectives and 

unification of the rules on conflict of jurisdiction. 
506

  The CJEU added that a preliminary 

issue concerning the applicability of an arbitration agreement is also within the scope of the 

Brussels Regulation.
507

 

 

2. An anti-suit injunction of this nature ‘runs counter’ to the principle of mutual trust between 

courts of member states.
508

 This is because the use of anti-suit injunctions prevents a court 

in a member state from ruling on the very applicability of the Brussels regulation and strip 

that court’s power to rule in its own jurisdiction.
509

 

 

 

3. There is no need for issuance of arbitration anti-suit injunctions, because the chance for a 

party to circumnavigate arbitration are minimal given that Article II(3) New York 

Convention 1958 requires member state courts to refer parties arbitration where there is a 

valid arbitration agreement.
510

 

 

4. The mere fact there is an arbitration clause does not confer an exclusive right to the arbitral 

body to examine the clause. This is because such an approach would deny a claimant 

judicial protection as they would not have an opportunity to make a claim to the court that 

the arbitration agreement is invalid.
511

 

 

 

Case comment 

The CJEU decision has been hailed because it maintains the principle of mutual trust among EU member 

state courts as it ensures no member state court can interfere with judicial sovereignty of other member 
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state courts by determining jurisdiction or reviewing a decision of the other member state court as this not 

in line with the aim of the Brussels Regulation.
512

 In this way, therefore, it can be argued that the CJEU 

decision puts EU law and more importantly judicial sovereignty above commercial interest. However, the 

CJEU decision is problematic as it creates a situation where an opportunistic potential defendant can 

commence tactical proceedings in a member state court which has the effect of delaying the resolution of 

the substantive dispute.
513

 As a result of this and other theoretical and practical consequences associated 

with it, it has attracted much attention from academics and practitioners. 

At the heart of the concerns, is the effect of this decision on arbitration in London and this concern was 

advanced by Lord Hoffman in the UK Supreme court. His lordship was of the view that the ability to 

issue arbitration anti-suit injunctions is one of the advantages that London offers as it is an ‘important and 

valuable weapon’ in hands of the English courts to exercise their supervisory role over arbitration.
514

 He 

added that it should also be taken into account that the EU in regulating commerce is also in competition 

in with the rest of the world as there no shortages of alternatives.
515

 In this regard, Lord Mance added that 

it is in commercial practice of ‘no or little comfort or use’ for the only remedy to be engaged foreign 

proceedings pursued in disregard of the arbitration clause and this is exactly what party aimed and 

bargained to avoid.
516

 These comments show that there is an underlying vested interest on the part of the 

English courts to use arbitration anti-suit injunctions to protect international commercial arbitration in 

London.
517 

 

However, these comments were dismissed by the Advocate General as being of ‘purely economic nature’ 

and therefore cannot justify infringements of EU law.
518

 The Advocate General also added that from the 

point of view of the economic policies, an arbitration anti-suit injunction may lead to unsatisfactory 

results. This is because there is also the risk that where an anti-suit injunction is granted to stop 

proceedings in another member state court, that those courts might later refuse to recognise and enforce 

the arbitral award in reliance on Article V of the New York Convention 1958.
519 

Particularly, Article V 

2(b) of the New York Convention 1958 which allows national courts to refuse an arbitral award where the 

‘recognition or enforcement of the award would be contrary to the public policy of that country.’ 

Therefore, in the Advocate General’s view, prohibiting anti-suit injunctions may attract parties to 

arbitration in Europe, London in particular, as there is a lesser reason for the arbitration award being set 

aside. In support of this view, Cairns adds that the CJEU approach may encourage European parties in 

contracts with non-European parties to choose London as English Courts cannot issue an anti-suit 
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injunction against the European party but can issue an anti-suit injunction in their favour against the non-

European party in their country.
520

   

In the same light, it is must be it has been submitted that it is questionable whether CJEU decision is of 

negative effect to London because there is no evidence showing that the overriding reason for parties 

choosing London as a seat of arbitration is because of the English court’s ability to issue arbitration anti-

suit injunction.
521

 Support for this argument can be found in a recent survey conducted by QMU survey 

2015 which shows that even after the CJEU decision in 2009, London has maintained its potion as the 

most preferred arbitration seat from 2010 to 2015
522

  with a similar finding in 2018.
523

 According to the 

survey, this can be attributed to a combination of the reputation, recognition and neutrality of the seat
524

 

as well as the high level of administration at the seat.
525

  

However, these submissions can be seen as are rather positive consolations. This is because every major 

financial centre has an interest in providing incentives for parties to select it as an arbitration seat.  

Therefore the lack of the availability to issue arbitration anti-suit injunctions in favour of their choice of 

dispute mechanism may affect the parties’ decision on the seat of arbitration.
 526

 In fact, as parties choose 

the seat of arbitration it is questionable whether non-European parties in contract with European parties 

have second thoughts before choosing London as the seat. This is in fact reflected in the QMU 2015 

survey arbitration survey which although indicates that London has maintained its position also shows 

other two worrying factors. First, it shows that the greatest momentum from 2010 to 2015 is by non-EU 

seats, these are the Hong Kong and Singapore arbitration seats which are currently the third and fourth 

most popular seats respectively.
527

 Secondly, it shows that the most important reasons for selecting 

certain seats are the neutrality and impartiality of the local legal system as well as the national arbitration 

law.
528

 So although in the short term London has not been affected, this represents a worrying trend and 

the loss of an ‘important and valuable weapon’ that effectively encourages arbitration by binding the 

parties to the arbitration agreement might in the long term have a significant effect. 

Moreover, it can be argued that the CJEU approach adds an additional barrier to the arbitration process 

and sets arbitration is a second rate dispute resolution process despite rather than a preferred method as it 
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is parties who expressly chose it.
529

 In this regard, in line with Lew submissions, any powers the courts 

have are supervisory and the proper jurisdiction should be with the arbitral tribunal as result it should not 

be seen as a matter of a contest between rival national jurisdictions.
 530

  

 

Recent developments after West Tankers 
 

Following the prohibition of arbitration anti-suit injunctions by the CJEU in West Tankers case, the 

questions that arises is whether this prohibition extends to the arbitral tribunals. This is because, as it was 

confirmed in the Nordsee case,
531

 for the purposes of EU law arbitral tribunals do not fall within the 

meaning of ‘court or tribunal’ to the effect that they cannot even make a direct reference to the CJEU via 

Article 267 of the TFEU 2009. The Gazprom case,
532

 the Lithuanian Supreme Court made a reference to 

the CJEU on this issue. The ECJ held that the Brussels Regulation only governs conflicts of jurisdiction 

between the courts of member states and tribunals and as arbitral tribunals are neither of this under EU 

law, the principle of mutual trust in the Brussels Regulation is not infringed by an arbitral tribunal anti-

suit injunction.
533

 

Importantly, the Gazprom case raised questions on the compatibility of the arbitration anti-suit 

injunctions in the  Regulation No 1215/2012 on the Jurisdiction and the Recognition and Enforcement of 

Judgments in Civil and Commercial Matters (Brussels Recast hereafter) which came into force in January 

2015 with the aim of revising the Brussels Regulation. Of particular interest in the Brussels Recast is the 

fourth paragraph of Recital 12 which clarifies the arbitration exception by stating that: 

 

‘an action or ancillary proceedings relating to, in particular, … the conduct of an arbitration procedure 

or any other aspects of such a procedure, nor to … the … recognition or enforcement of an arbitral 

award.’ 

 

Interestingly, while delivering his opinion on the Gazprom case, Advocate General Wathelet relied 

heavily on Brussels Recast.
 534

 He explained that if the West Tankers case was decided under the Brussels 

Recast, in those circumstances of the case with the arbitration anti-suit injunction forming the subject-

matter of the judgment, it would not have been held to be incompatible with the Brussels Recast.
535

 He 
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supported his argument using the fourth paragraph of Recital 12 of the Brussels Recast (above), on the 

basis that; 

‘Not only does that paragraph exclude the recognition and enforcement of arbitral awards from the scope 

of that (Brussels Recast) regulation, … but it also excludes ancillary proceedings, which in my view 

covers anti-suit injunctions issued by national courts in their capacity as court supporting the 

arbitration.’
536

 

Unsurprisingly, the Advocate General’s Opinion triggered the debate of the compatibility of arbitration 

anti-suit injunctions in the context of the Brussels Recast and also raises the possibility that the CJEU 

would overturn the decision in West Tankers.
537

 However, (rather disappointingly) the CJEU judgment 

did not address the impact of the exception in Brussels Recasts on arbitration anti-suit injunctions. 

Instead, as the decision was made before Brussels Recast came into force, the CJEU made references to 

the West Tankers decision and emphasized the importance of the fundamental principle of mutual trust 

among EU member states courts. On this basis, therefore, it the prohibition on anti-suit injunctions still 

continued 

 

Is West Takers still good law? 

As mentioned above, the Advocate General’s Opinion in Gazprom case, triggered the debate of the 

compatibility of arbitration anti-suit injunctions context on Brussels Recast and also raises the possibility 

that the CJEU would overturn the decision in West Tankers in the future. 

On this issue, in June 2018, Mr Justice Males at English High court in Nori Holdings Ltd v Bank 

Financial Corp
538

 provided clarifications on whether West Tankers case remains good law. 

The facts of this case revolved around an application for an anti-suit injunction to restrain the court 

proceedings commenced by the defendant (Bank) in Russia and Cyprus which were alleged to be brought 

in breach of a London arbitration clause.  

The defendant argued that the English courts cannot issue an anti-suit injunction to stop the proceedings 

in Cyprus as both are members of the EU and thus governed by the Brussels Recast. The claimant sought 

to rely on the fact that, the Brussels Regulation was replaced by the Brussels Recast, and expressly 

removed arbitration from its scope within Recital 12 para.4. Furthermore, the claimant relied on Advocate 

General Wathelet's decision in held Gazprom in which the AG held that,  if West Tankers had been 
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decided under the Brussels Recast,  anti-suit injunctions in favour of arbitration would not have been held 

to be incompatible. 

However, the English court held that it is still bound by CJEU decision in the West Tankers case and thus 

cannot issue arbitration anti-suit injunctions to a state governed by EU jurisdictional rules. In relation to 

the Gazprom case, Mr Justice Males held that ‘the opinion of the Advocate General on this issue was 

fundamentally flawed’ for the following reasons inter alia.
539

 Firstly, CJEU significantly did not adopt the 

AG’s approach instead it reaffirmed the decision in West Tankers and emphasized the importance of the 

principle of mutual trust among EU member state courts. Secondly, the Regulation was replaced by the 

Recast with the aim of explaining how the Regulation should be interpreted and therefore, it did not bring 

any change in the law and indeed in Gazprom CJEU affirmed this by reaffirming the interpretation in 

West Tankers. Thirdly, the approach of the AG of treating the arbitration exception in Recast as excluding 

any proceedings in which the validity of an arbitration agreement was contested is a ‘far too sweeping’ 

and incorrect. Instead, the exception states that such a ruling should not be subject to rules of recognition 

and enforcement those listed in chapter III of the Recast. Fourthly, the AG’s approach incorrectly 

envisaged that court proceedings relating to anti-suit injunctions valid under Recast if it was issued by the 

court that first seised. The High court Judge held that this was incorrect as such an approach would create 

legal uncertainty and unpredictability as well as jurisdictional conflicts between the courts on which court 

is first seised which is contrary to the fundamental principles of the Recast.  Following this, Mr Justice 

Males held that: 

 ‘[T]here is nothing in (the Recast) to cast doubt on the continuing validity of the (CJEU) decision in 

West Tankers case’
540

 

 This decision, therefore, reaffirms the CJEU decision West Tankers as good law and in doing so clears up 

most of the confusion that had been brought up by the AG opinion in the Gazprom case in relation to the 

arbitration exception in the Brussels Recast. It must be added that this decision indicates that, following 

the strong decisions of the CJEU, in Turner v Grovit, West Tankers and Gazprom against the issuance of 

anti-suit injunctions within the EU member state courts together with the importance and effect of such a 

decision, it is highly likely that if there was to be a change in practice in the EU it would be in the form of 

a regulatory change, not a CJEU decision. 

 

 West Tankers Limits:  Anti suit injunctions in the UK Post West 

Tankers 
It must be emphasised that the limitation on English court to grant anti-suit injunctions from the CJEU 

decision in West Tankers case is only limited to the jurisdiction of Brussels Recast, that is, cases where 

the foreign court is governed and regulated by the Brussels Recast. This is has been recently neatly 
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illustrated in the Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-Kamenogorsk Hydropower Plant 

LLP
541

 case. 

This case involved a contract between the owner of a hydroelectric plant in Kazakhstan, Ust-

Kamenogorsk Hydropower Plant JSC (JSC), and AES Ust-Kamenogorsk Hydropower Plant LLP (AES), 

which had leased the hydroelectric plant. The contract contained an arbitration agreement stating that any 

disputes arising out of, or connected with, the contract should be governed by English Law and settled by 

arbitration in London. When a dispute arose, JSC commenced a number of Kazakh court proceedings 

against AES UK in breach of the arbitration agreement. 

In response, AES UK applied for an anti-suit injunction against JSC in the English Court. By the time the 

Commercial Court heard the case, there was no arbitration actually in existence and neither party had any 

desire to commence arbitration proceedings and thus no risk of having simultaneous proceedings. 

 The UK Supreme court upheld the decision of the English High Court to grant an arbitration anti-suit 

injunction in this case requiring the parties to resolve the dispute in London. This decision is significant 

for three main reasons. Firstly, it confirms that the English courts still maintain their power to issue anti-

suit injunctions to parties in foreign courts outside the jurisdiction of the Brussels Recast.
542

 Indeed on 

this issue, Lord Mance at the UKSC held that, 

 ‘The interpretation subsequently given to the Brussels Regulation by the Court of Justice in West Tankers 

(Case C-185/07) now means that an English court can no longer enforce contractual rights (or prevent 

oppression of the sort found to exist in Turner v Grovit) by injuncting a party within its jurisdiction from 

commencing or continuing proceedings in a foreign court within the Brussels/Lugano regime. But that 

limitation is irrelevant in this case’.
543

 

Secondly, this UK Supreme court decision further supports the point that the English courts value their 

power to issue arbitration anti-suit injunctions as an important weapon in support of arbitration. This is 

because it widens the English courts' power to issue arbitration anti-suit injunction to parties in non-EU 

state courts, to situations where no arbitration proceedings have been started. Indeed to this point, Lord 

Mance at UKSC held that;   

‘The case law also contains no support for JSC's argument that the negative aspect of an arbitration 

agreement is enforceable only when arbitration is on foot or proposed. It is true that in most of the cases 

an arbitration was on foot, but none of the statements of principle identify this as relevant or critical.’
544
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Thirdly, it confirms the English court’s positive attitude and willingness to issue anti-suit injunctions 

unless there are ‘good reasons’ not to. Indeed they are willing to exercise this power even where no 

arbitration is on foot or contemplated.
545

 

 

Brexit Update: Anti-suit Injunctions Post-Brexit  
Having established the present position on the English court’s power to grant anti-suit injunctions, this 

paper now focuses on whether this will be affected after the UK leaves the EU.  

One of the main issues that led to the Brexit vote is taking back control from the EU. At present, EU laws 

including the Brussels Regulations and CJEU decisions in West Tankers and Turner v Grovit although the 

highest court in the UK, the UK Supreme court as discussed above did not share the same views. 

Therefore, leave campaigners wanted Brexit so that EU law and CJEU decisions will no longer apply in 

the UK, such that the UK Supreme Court may regain their unuttered power to issue anti-suit injunctions. 

In fact, just before the Brexit vote in June 2016, in an interview with the telegraph, one of the lead leave 

campaigners, Boris Johnson made a last minute plea to voters that; 

“If we (UK) get outside the EU, if we leave the EU system, we will be relieved of a huge amount of 

unnecessary regulation that is holding this country back. We will be able to set our own priorities, make 

our own laws and set our own tax policies to suit the needs of this country.’’ 
546

  

After the Brexit vote, the UK parliament introduced and passed the European Union Withdrawal Act 

2018 (EUWA 2018 hereafter) that gained royal assent on 26 June 2018 and will take full effect on the exit 

day. While the exit day is currently set for 31
st
 January 2020, there is a proposed transition period until 

December 2020 in which there would be no change in the Law. From January 2021, the UK is aiming to 

have a new trade arrangement with the EU; however, at the time of writing it is not clear what 

arrangement would be made. 

In any event, the default position is set under s.1 of the EUWA 2018 that the EU law including CJEU 

decisions will no longer be a source of law in the UK. To avoid legal gaps and uncertainty, s.2 of the 

EUWA 2018 copy pasted all EU law, including CJEU case law, into the domestic UK law. As a result, 

the first and second instance English courts will remain bound by previous CJEU cases. The UK Supreme 

Court, however, via s.6(4) of the EUWA 2018 will have the power to depart from previous CJEU 

decisions in the same way it can depart from its own earlier case law. 
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In relation to arbitration anti-suit injunctions, this means that EUWA 2018 effectively provides the UK 

Supreme court with a legal pathway to depart from the CJEU decision in the West Tankers case removing 

the restriction on UK courts power to issue arbitration anti-suit injunctions to parties in courts within the 

jurisdiction of the Brussels Recast after Brexit.   

It would be unsurprising if the UK courts used this pathway to overturn West Tankers as in because in 

previous English case law discussed above including their judgements in Turner v Grovit and West 

Tankers indicates they value this power and see it as giving London a competitive advantage as a seat of 

arbitration. This approach is supported by Rogers et al who is of the view that reverting back to the full 

power of granting anti-suit injunctions might give London a competitive edge such that it may result to 

may spark a rise in London-seated arbitrations.
547

 English companies would also have a competitive 

advantage, as they can rely on the English courts which would not be bound by the Brussels Regulations, 

to seek anti-suit injunctions. Obviously also, all the disadvantages associated with the CJEU decision in 

West Tankers case will be evaded and all the positives of anti-suit injunctions including preventing 

parallel proceeding would apply mutatis mutandis. 

It must be noted that even if the UK is to adopt such an approach, the power to grant anti-suit injunctions 

would not be completely unfettered as there are checks on it. For instance, as discussed above, anti-suit 

injunctions can only be issued by the ‘senior courts’ and also then under English law it is used as a fault 

remedy, therefore it must be proved that the action of the defendant is inter alia unconscionable,  abuse of 

justice, vexatious or oppressive in the eyes of English law.
548

 In addition to this, the claimant must prove 

that there a high probability that there is a valid arbitration agreement binding the defendant. Importantly 

also, principally English courts would not issue anti-suit injunctions where it is not appropriate to do so 

even if the seat of arbitration is London. For instance in U&M Mining Zambia Ltd (UCM) v Konkola 

Copper Mines Plc,
549

 there was no doubt that seat of arbitration was London and thus the claimant sought 

an anti-suit injunction in the English court to stop Zambian proceedings started against it by the 

defendant. However, upon careful consideration of the facts, Blair J refused to issue an anti-suit 

injunction and held that: 

‘’I am not persuaded that the English court could, or if it could, would, make such an order. This dispute 

arises between two Zambian companies. It concerns the operation of a copper mine in Zambia… The 

matter is of national as well as local importance since, as I have been told, the mine contributes a 

substantial proportion of Zambia's total GDP. So far as judicial assistance by way of interim measures 
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pending the appointment of the arbitrators is required, in my view the natural forum for such proceedings 

is in Zambia, not in England.’’
550

  

Although this approach may be seen as anti-arbitration or/and an interference with the parties’ choice to 

select the seat of arbitration, the reasoning adopted by this English court is clearly justifiable as it is 

commercially sound and pragmatic.  This is because it takes into account the fact that although the seat of 

arbitration is the natural forum for seeking an anti-suit injunction in ordinary circumstances, in certain 

circumstances, practical factors may make it more convenient and effective to approach courts in another 

jurisdiction.
551

 

However, the corollary to such an approach is that the rest of the EU member state courts would equally 

be free to grant anti-suit injunctions to restrain a party from pursuing a claim before the English courts. 

Also in addition to this, there is the risk that where an anti-suit injunction is granted to stop proceedings in 

another member state court, that those courts might later refuse to recognise and enforce the arbitral 

award on the basis its contrary to the country’s public policy in reliance on Article V 2(b) of the New 

York Convention 1958 and the CJEU decision in West Tankers.
552

  

However, as it must be emphasized that the UK’s future relationship with the EU is still to be determined 

and therefore as much as the above is a possibility so too are the options below.
 553 

It should be noted that 

if the UK’s future relationship with the EU may involve signing up to the Lugano Convention 2007 on 

the jurisdiction and the recognition and enforcement of judgments, which extends the effect of Brussels 

Regulation to Iceland, Switzerland and Norway. If such an approach is taken, although it is still unclear 

what the terms of the agreement would be it is unlikely that the UK would still be bound by the Brussels 

Regulation and thus CJEU decision in West Tankers would still apply in the UK. Therefore, the 

advantage of such an approach is that the UK judicial sovereignty would be protected through the West 

Tankers case and mutual trust principle from anti-suit injunctions from EU member state courts.  

On the other hand, the UK may negotiate for a Denmark like approach. As per Article 21 of the Brussels 

Regulation, Denmark opted out of the Brussels Regulation however the EU concluded an agreement on 

jurisdiction and the recognition and enforcement of judgments in civil and commercial matters which 

ensures the application of the provisions of the Brussels Regulation in Denmark as of 1 July 2007.
554

 In 
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this way therefore the UK and the rest of the EU Member States will negotiate an agreement either to 

duplicate or ‘keep but amend’ or that will complicate replace the Brussels Regulation. As the UK will be 

negotiating while leaving the EU and thus in a different position to that to Denmark, it is more likely that 

it would prefer to ‘keep but amend’ agreement. This is also a possibility because clearly, the CJEU 

decisions in Turner v Grovit and West Tankers case exposes the weaknesses of that the current UK 

regulatory framework relating to anti-suit injunctions.   

 

Summary 

Clearly, from the onset, the arbitration anti-suit injunctions have been controversial particularly because, 

despite the fact they are effective in preventing parallel proceedings avoiding unnecessary cost and 

delays, it has an effect of interference with the process of justice in that foreign court. English courts 

justify this interference, by on the ground that an anti-suit injunction is a fault remedy in that, they are not 

directed to the foreign court but to the party that wrongfully started court proceedings in a foreign 

jurisdiction in breach of the arbitration agreement. Also when issuing this remedy they impose a higher 

than usual standard of proof as well as require the courts to have jurisdiction over the defendant, and the 

general terms of the AA 1996. 

 However, the CJEU has rejected these justifications and instead in their ruling in both Turner v Grovit 

and West Tankers case, stating that arbitration anti-suit injunctions run counter to the principle of mutual 

trust enshrined in EU jurisdictional rules. As result, the CJEU has effectively limited the English courts' 

power to granting arbitration anti-suit injunctions. Thus currently the English courts at the time of writing 

cannot issue this remedy to a party who has commenced or is continuing with foreign court proceedings 

in a court governed by EU jurisdictional rules, in breach of a valid arbitration agreement that binds them. 

Despite this, the English courts have continued issuing this remedy to parties in courts not governed by 

EU jurisdictional rules and with Brexit looming, the English courts look set to regain their full power to 

issue this remedy. 

.   
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Part 2: Anti-suit Injunction in the USA:  
 

Introduction 
Over the recent years, there has been an increase in the issuance of anti-suit injunctions internationally. 

For instance, as mentioned earlier in 2015, the Hong Kong Court in Ever Judger Holding Co Ltd v 

Kroman Celik Sanayii Anonim Sirketi
555

 issued its first anti-suit Injunction in favour of arbitration 

proceedings by preventing a Turkish party from pursuing foreign court proceedings.
556

 Moreover, despite 

being very few cases on anti-suit injunctions in New Zealand,
557

 the Robertson J in Jonmer Inc v Maltexo 

Ltd
558

 held that there was ‘no question that the (New Zealand) Court has the jurisdiction to make such an 

order’.
559

 In addition to this, the Canadian Supreme Court in the British Colombia case
560

 has 

acknowledged that Canadian courts have the power to issue anti-suit injunctions but should only be 

entertained when there is another more convenient and appropriate forum (forum convenience test.) 

Comparatively, the US courts have held that they have ‘competence beyond question’
561

 to issue anti-suit 

injunctions. 

This section focuses on anti-suit injunctions in the USA in doing this it will only refer to cases in federal 

courts. In this section, anti-suit injunctions relating to court litigation may be referred to as in line with 

Strong the principles are fairly similar and apply the same way in the arbitration context.
562

 On 

determination on whether to grant anti-suit injunctions, the Federal courts have regard to the principle of 

international comity which binds the US courts to respect foreign court proceedings out of mutuality and 

respect.
563

 The US Circuit courts are split in three on the appropriate weight that should be placed on 

international comity as follows:  

1. The Fifth, Seventh, Ninth and Eleventh Circuits adopt a liberal approach 

2. The District of Columbia, Third, Sixth and Eighth Circuit adopt a conservative approach 

3. The First and Second Circuit courts adopt an intermediate approach  
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In order to critically analyse these different approaches towards anti-suit injunctions, it is necessary to 

understand the US federal court system. The US Federal courts only have jurisdiction to determine cases 

authorized by the US Constitution or federal statutes. The US federal court system has three main 

levels.
564

 The Federal District Court is the starting point for any case arising under federal statutes, the 

Constitution, or treaties.  Once the Federal District Court has decided a case, the case can be appealed to a 

US Court of Appeal. There are thirteen Federal Circuits; twelve divide the country into different regions 

as listed below while the thirteenth has nationwide jurisdiction and thus can hear appeals from any district 

over certain appeals based on subject matter including international trade.
565

 The Supreme Court of the 

US is the highest court in the American judicial system and has the power to decide appeals on all cases 

from the circuit courts. The US Circuit Courts are and their respective jurisdictions are as follows;  

Circuits Jurisdiction 

District of Columbia District of Columbia 

First Circuit Maine, Massachusetts, New Hampshire, 

Puerto Rico, Rhode Island 

Second Circuit Connecticut, New York, Vermont 

Third Circuit Delaware, New Jersey, Pennsylvania, Virgin 

Islands 

Fourth Circuit Maryland, North Carolina, South Carolina, 

Virginia, West Virginia 

Fifth Circuit District of the Canal Zone, Louisiana, 

Mississippi, Texas 

Sixth Circuit Kentucky, Michigan, Ohio, Tennessee 

Seventh Circuit Illinois, Indiana, Wisconsin 

Eighth Circuit Arkansas, Iowa, Minnesota, Missouri, 

Nebraska, North Dakota, South Dakota 
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Ninth Circuit Alaska, Arizona, California, Idaho, 

Montana,  Nevada, Oregon, Washington, 

Guam, Hawaii 

Tenth Circuit Colorado, Kansas, New Mexico, Oklahoma, 

Utah, Wyoming. 

Eleventh Circuit Alabama, Florida, Georgia. 

Federal Circuit All Federal District courts. 

Figure 4 US Circuit Courts
566

 

 

Power to Issue Anti-suit injunctions in the US 
 

In Lakers Airways Ltd v Sabena Belgian World Airlines
567

 it was held that just as in the English courts, 

the ‘American courts have the power to control the conduct of persons subject to their jurisdiction to the 

extent of forbidding them from suing in foreign jurisdictions.’
568

 This was confirmed in Kaepa, Inc. v 

Achilles Corp.
569

  where the US court held that it was well settled under US law that the US courts have 

the power to ‘grant an anti-suit injunction… to enjoin persons subject to their jurisdiction from 

prosecuting foreign suits.’
570

 Therefore, it is clear that the US courts are prepared to issue anti-suit 

injunctions in order to prohibit parties from proceeding with foreign litigation in violation of an 

arbitration agreement. In this way, just as in the UK courts, the anti-suit injunction is justified on the 

grounds that it is directed to the party that started foreign proceedings in breach of an arbitration 

agreement rather than the foreign court.
571

 

 

In addition to this, the US courts will issue anti-suit injunctions for several reasons. These courts use anti-

suit injunctions to avoid court proceedings which may be contrary to the public policy of the US, or/and 

to avoid parallel court and arbitration proceedings.
572

 Moreover, they grant anti-suit injunctions to protect 
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a party from strategic and vexatious litigation
573

 or/and to fulfil their role of supporting arbitration by 

recognising and enforcing the parties’ arbitration agreement.
574

 Additionally, the US courts also issue 

anti-suit injunctions to protect the lawful jurisdiction of the US arbitration seat.
575

 Therefore just as in the 

English courts, in the US Courts, this remedy is a fault remedy. 

However, just as in the English court, the US courts are concerned that anti-suit injunctions could 

potentially impede a foreign state court’s sovereignty. In this regard, in a landmark case the US court in 

Laker Airways Ltd v Sabena Belgian World Airlines
576

 held that; 

‘Comity serves our international system like the mortar which cements together a brick house…. Comity 

summarizes in a brief word a complex and elusive concept—the degree of deference that a domestic 

forum must pay to the act of a foreign government not otherwise binding on the forum. . . . However, 

there are limitations to the application of comity. When the foreign act is inherently inconsistent with the 

policies underlying comity, domestic recognition could tend either to legitimize the aberration or to 

encourage retaliation, undercutting the realization of the goals served by comity. No nation is under an 

unremitting obligation to enforce foreign interests which are fundamentally prejudicial to those of the 

domestic forum. Thus, from the earliest times, authorities have recognized that the obligation of comity 

expires when the strong public policies of the forum are vitiated by the foreign act.’ 
577

 

It is evident, therefore, although the US courts place significant weight on the policies underlying 

international comity, an anti-suit injunction would be appropriate under certain circumstances. In order to 

analyse anti-suit injunctions in the US, it is necessary to analyse the principle of international comity 

which central to the US court’s decision on whether or not to grant anti-suit injunctions.
578

  

 

 International Comity 
 Justice Gray, in Hilton v Guyot

579
 in the US Supreme Court, defined international comity as; 

 ‘The recognition which one nation allows within its territory to the legislative, executive or judicial acts 

of another nation, having due regard both to international duty and convenience and to the rights of its 

own citizens or of other persons who are under the protection of its laws.’
580
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Accordingly, it can be submitted that in the anti-suit injunction context, international comity refers to the 

principle which binds US courts to respect foreign court proceedings and voluntarily adopt or enforce the 

laws and foreign court judgements out of deference, mutuality, and respect. 

There is neither a constitutional mandate nor national legislation on a US court to recognize the principle 

of international comity nor any international law mandate. However, one of the main reasons the US 

courts apply this principle of international comity is for public policy reasons. This includes respecting 

and enforcing foreign court proceedings and judgments respectively with the aim and belief that this will 

exhort foreign courts to respect and enforce US courts’ proceedings and judgements.
581

 In this way, 

therefore, this principle creates an atmosphere of co-operation and reciprocity between the US and foreign 

courts. In practice, this is really crucial as the current commercial era is one of world economic 

interdependence and economic interdependence requires cooperation and comity between nations.
582

 

Therefore, it follows that when a US court issues an anti-suit injunction to stop a party from starting 

foreign court proceedings it runs directly counter to this principle international comity. In fact, the US 

court Gau Shan Co. v Bankers Trust Co
583

 held the grant of an anti-suit injunction;  

“Conveys the message that the issuing court has so little confidence in the foreign court's ability to 

adjudicate a given dispute fairly and efficiently that it is unwilling even to allow the possibility.” 
584

 

In such a context, the principle of international comity ordinarily requires the US courts not to interfere 

with the foreign concurrent court proceedings based on the same claim at least until a judgement is 

reached in one jurisdiction allowing res judicata to be pled in defence in the other jurisdiction.
585

 

According to Morton J in Denlow in Euromarket Designs, Inc. v Crate & Barrel Ltd,
586

 this is the case 

because ‘the mere existence of dual grounds of (judicial) jurisdiction does not oust either one’ and this 

means that concurrent jurisdiction does not necessarily entail conflicting jurisdiction.
587

 This is a very 

similar ruling to that issued by the CJEU in the Enrich Gazzer case above where it held that the court 

second seized is never in a better position than the court first seized to determine whether the latter has 

jurisdiction. It shall be recalled the UK Supreme court was not convinced by this applies in the anti-suit 

context on the basis that, anti-suit injunctions do not involve a decision upon the jurisdiction of the 

foreign court but rather an assessment of the conduct of the relevant party in invoking that jurisdiction. 
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Nonetheless, it must be noted that as mentioned in the Laker Airways case above, the principle of comity 

is not absolute but rather there are limitations to its application. So for instance, where the foreign court 

proceeding is inherently inconsistent with the policies underlying comity then allowing such proceedings 

to proceed would legitimize the infringement of the international comity.
588

 Also, as US courts are created 

by national constitution and legislation to enforce primarily national legislations and interests, US courts 

have recognised that an international principle of comity does not bind the US courts to allow foreign 

court proceedings that would infringe the US public policy.
589

 In this regard, therefore, applying 

international comity dictates US courts to balance between the public policies of the domestic and foreign 

sovereigns. 

With regards to the amount of weight that should be placed on principles of international comity in 

determining whether an anti-suit injunction would be appropriate, there is a long-standing circuit split.
590

 

There are three distinct approaches that have been taken by the US federal circuit courts, the restrictive 

approach, the liberal approach and the intermediate approach. 

 

The restrictive/conservative approach 
 

The District of Columbia Circuit, the Third, Sixth and Eighth Circuit adopt a conservative approach that 

accords more weight on non-interference with the sovereignty of the foreign court over the 

inconveniences of simultaneous parallel proceedings.
591

  Therefore, these courts place significant weight 

on the need to maintain international comity because anti-suit injunctions have the effect of ‘effectively 

restricting the foreign court's ability to exercise its jurisdiction.’
592

 As result, in their view, such an anti-

suit injunction may have long term detrimental consequences that may reverberate far beyond the 

particular dispute and its private litigants.
593

 For example, it may affect the international economic 

relations between the two countries or the foreign court may in turn refuse to acknowledge or give effect 

to the US court judgement. Thus under this restrictive approach, an anti-suit injunction would only be 

granted in limited situations where; firstly the foreign court proceeding would be significantly contrary or 

evading important US public policies and secondly, where the foreign court action threatens the 

jurisdiction of the court.
594
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Important public policy 

 

It was held in Lakers Airways that, a foreign court proceeding would be considered as significantly 

contrary or evading important US public policies if; 

 ‘[A] party attempts to (use it to) elude compliance with a statute of specific applicability upon which the 

party seeking an (anti-suit) injunction may have relied and which is designed to effectuate important state 

policies.’
595

   

Moreover, in Gau Shan Company Ltd v Bankers Trust Company case above, it was held that foreign court 

proceedings or judgement would be contrary to US important public policy if it is; 

 ‘[S]o repugnant to fundamental notions of what is decent and just as to permit the issuance of an anti-

suit injunction.’
596

   

As result, it is clear that under this approach it is only the evasion of the most compelling public policies 

that will justify the issuance of an anti-suit injunction. 

However, where a party seeks ‘slight advantages in the substantive or procedural law to be applied in the 

foreign court do not signify an actionable evasion of important domestic public policy’ and thus it is not 

sufficient to issue an anti-suit injunction.
597

  Moreover, it is necessary to note that the public policy 

considered by these US courts, in this context, is the national or federal public policy and not state public 

policy. Indeed in Gau Shan, it was held that state public policy carries less weight than national public 

policy and for that reason although ‘the evasion of important national public policy might outweigh 

certain principles of international comity it is questionable whether the public policy of one state could 

ever outweigh those principles.’
598

  Therefore, it is highly unlikely that an anti-suit injunction would be 

issued where it only breaches state public policy. 

 

Personal Jurisdiction 

 

With regard to the protection of personal jurisdiction, the US courts have a duty to protect their 

‘legitimately conferred jurisdiction’ to the extent necessary to provide justice.
599

 In accordance with Chief 

Justice Stone in International Shoe v State of Washington
600

  at the US Supreme Court, US courts will 

have legitimate jurisdiction to determine the rights and obligations of persons or entities where they have 

minimum contacts with the state so that the court proceedings does not offend the due process standard of 

                                                           
595

 See note 567 at 931 n. 73 
596

 See note 807 para  43 
597

 See note567 at 931 n. 73 
598

 Ibid at 44 
599

 See note 567 
600

 International Shoe v State of Washington [1945] 326 US 310, at pg 320 



David M Ndolo                                                        PhD Law 

 151 

‘traditional notions of fair play and substantial justice.’
601

 Usually, US courts will have jurisdiction in a 

dispute involving a foreign party where the foreign party has established its physical presence in the US 

or within the specific US court jurisdiction.  

Notwithstanding this, it is an inescapable fact of the modern commercial era that a substantial amount of 

commercial activities is conducted via internet and through electronic communication across national 

borderlines and in some instance this happens without establishing a physical presence within a particular 

state in the US.
602

  It has been held that in these situations ‘simply registering a domain name for a 

website (in a US state) is not sufficient to create jurisdiction without something else.’
603

 It is clear 

therefore that a passive internet presence whereby a party has simply posted information on an internet 

website that is accessible to users in the US is not by itself sufficient to establish personal jurisdiction, 

there has to be ‘something else.’
604

 

However, ‘something else’ as used in this context, is an elusive concept because it is not yet settled under 

US law the level of internet activities must be present in order to establish personal jurisdiction.
605

 In 

Compuserve, Inc. v Patterson,
606

 albeit case concerning personal jurisdiction between two US states 

rather than a foreign court and US court, is a case in point which neatly illustrates when US courts will 

find personal jurisdiction in cases involving internet activities. In that case, the defendant, a Texas 

resident, entered into a contract to distribute software via the internet. The claimant, an Ohio resident 

downloaded and used the software. When a dispute arose, the Ohio court found personal jurisdiction, 

reasoning that the defendant had intentionally directed his business activities towards Ohio by entering 

into a contract with an Ohio resident and transmitting files via the Internet to Ohio. Following this case, 

therefore, in the international trade context, the US courts will have personal jurisdiction even where a 

party has not established a physical presence in the US but simply established internet presence in the US 

and is engaged commercial transactions within the US. 

Once personal jurisdiction is established, the court may protect its jurisdiction by issuing a ‘defensive’ 

anti-suit injunction to stop the litigant’s participation in the foreign court proceedings in situations when 

the action of a litigant in another forum threatens the legitimately conferred jurisdiction of the US 

court.
607

 Indeed in cases where these US courts have grounds to conclude that the foreign court would 

issue an anti-suit injunction or a court order which may have the effect of preventing it from exercising its 

legitimately conferred jurisdiction; they are prepared to issue an anti-suit injunction to stop the foreign 

court proceedings. 
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The US courts may also consider issuing an ‘offensive’ anti-suit injunction against the litigant's 

participation in foreign court where the US court has substantial grounds to believe the foreign court has 

no jurisdiction over the case.
608

 However, in such cases as discussed above the parties seeking an anti-suit 

injunction bears the burden of proof that foreign court proceeding is contrary to the principles of 

international comity which permits parallel proceedings as the duplication proceedings does not alone is 

not sufficient to justify the issuance of an anti-suit injunction and the mere existence of US judicial 

jurisdiction does not oust a foreign court jurisdiction. 

 

Case study (restrictive approach)  

 

Gau Shan Company Ltd v Bankers Trust Company
609

 

Sixth circuit court 

Facts 

The Court of Appeal for the Sixth circuit court was determining an appeal of an anti-suit injunction issued 

by a lower court that enjoined Bank Trust Company an American Corporation from filing a lawsuit in 

Hong Kong against Gau Shan a Hong Kong company. The district court concluded that the concerns of 

international comity are outweighed by the threat of having vexatious concurrent litigation in Hong Kong 

that would delay already pending litigation in the US court. 

 

Held 

The decision by the lower court to issue an anti-suit injunction was reversed.  The duplication of the court 

proceeding is not sufficient to justify the issuance of an anti-suit injunction. The court held that the 

correct determination of this case would be through applying a two part test. First considering whether 

court jurisdiction is threatened and secondly whether important US public policy will be evaded in the 

Hong Kong proceedings. 

The court found that it had legitimately conferred jurisdiction because on the facts because it involved an 

American party and also Gau Shan was conducting business in America. Having established jurisdiction 

the court held that its jurisdiction was not threatened as there was no evidence that Hong Kong court 

would issue an anti-suit injunction and indeed Banker Trust the claimant in the Hong Kong proceedings 

had assured the court they would not seek an anti-suit injunction in the Hong Kong proceedings. 
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With regards to whether Hong Kong proceeding was evading important US public policy Gau Shan 

argued, the US has an important public policy to providing just speedy and inexpensive determination and 

Hong Kong proceeding was preventing this. Moreover, Gau Shan argued that allowing Hong Kong’s 

judgement would be permitting bankers trust to avoid the regulatory effect of a US statue which provides 

a remedy of treble damages which is not available in Hong Kong. The court held principles of 

international comity require that anti-suit injunctions should be issued in the most compelling of cases 

and on the facts such circumstances were not present and so parallel proceeding have to be permitted. 

Moreover, the court held that; 

‘If any advantage in law was sufficient to justify the application of the public policy exception, anti-suit 

injunctions would become common and international comity would be of secondary importance.’
610

 

In this case therefore the court held that a tactical advantage in Hong Kong law was not sufficient to 

permit the issuance of an anti-suit injunction.  

 

The liberal Approach 
 

The Fifth, Seventh, Ninth and Eleventh Circuit courts adopt a liberal approach and place more weight on 

the public policy need to provide a remedy that avoids the inconveniences and inequities which allowing 

simultaneous prosecution of the same action in foreign court may otherwise entail.
611

  Here unlike the 

restrictive approach, the duplication of court proceedings, the parties and issues alone, is sufficient to 

justify an anti-suit injunction. In fact, this was confirmed in Kaepa case where the fifth circuit court held 

that it ready to issue an anti-suit injunction where; 

 ‘Allowing simultaneous prosecution of the same action in a foreign forum thousands of miles away 

would result in ‘inequitable hardship’ and ‘tend to frustrate and delay the speedy and efficient 

determination of the cause.’
612

 

Although these courts adopt a more liberal approach, it does not follow that under this approach these 

courts do not give weight to considerations of international comity. This is because, for the most part, 

they do however the difference from the conservative approach is that, they tend to assign it only modest 

weight.
613

 Indeed the ninth circuit court in Seattle Totems Hockey Club, Inc. v. Nat'l Hockey League
614

  

affirmed that,  
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‘A federal district court with jurisdiction over the parties has the power to enjoin them from proceeding 

with an action in the courts of a foreign country, although the power should be used sparingly. The issue 

is not one of jurisdiction, but one of comity.’
615

 

It is clear, therefore, this liberal approach is very similar to the English courts approach to anti-suit 

injunctions where the courts are prepared to issue anti-suit injunctions where the conduct of the wrongful 

party causes inequities such as dual proceedings. 

 

Case study: liberal approach  

 

Kaepa INC v Achillies Corporation
616

 

Fifth Circuit court 

Facts 

The legal issue presented to the Court of Appeals of the Fifth Circuit of US was whether, the district court 

erred by issuing an anti-suit injunction enjoining the appellant Achilles Corporation, a Japanese company, 

from prosecuting an action that it filed in Japan which essentially mirrored a lawsuit previously filed by 

the Appellee, Kaepa, Inc. an American company, prosecuted in federal district court by Kaepa. On 

appeal, Achilles's argued was that the district court failed to give proper deference to principles of 

international comity when it granted Kaepa's motion for an anti-suit injunction.  

 

Decision 

Court of Appeal affirmed the district court's grant of the anti-suit injunction to enjoin the litigation of 

Achilles's action in Japan on the following grounds. First, although the court acknowledged that there is 

that need to protect international comity the court refused to ‘require a district court to genuflect before a 

vague and omnipotent notion of comity every time that it must decide whether to enjoin a foreign 

action.’
617

  

Notwithstanding this, the court added that in this case, it simply cannot be concluded that the grant of the 

anti-suit injunction in any way trampled on notions of comity or threaten the relations between the US 

and Japan. This is because on the facts there was no public international issue is implicated, as Achilles 

and Kaepa are merely private parties engaged in a private contractual dispute. In addition to this, Achilles, 
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the Japanese company had; consented to jurisdiction in Texas, stipulated that Texas law and the English 

language would govern the dispute and actively participated in a federal court in Texas.  

Secondly, the court held Achilles's belated ploy of filing a claim in Japan with the very same claims 

against Kaepa who had already filed a claim in a US court against Achilles is a smack of cynicism, 

harassment and delay. Thus the court held that on the facts the grant of an anti-suit injunction was 

appropriate because it would eradicate ‘an absurd duplication of effort (that) would result in unwarranted 

inconvenience, expense and vexation.’
618

  

Notably, in this case, there was dissenting judgement issued on the basis that the majority's opinion did 

not grant the principle of international comity the weight it deserves.
619

 In this regard, the judge 

emphasised that ‘without an atmosphere of co-operation and reciprocity between nations, the ability to 

predict future consequences of international transactions will inevitably suffer.’
620

 As a result, the judge 

preferred the restrictive approach in this case and since the parallel court proceeding was not affecting 

significantly contrary or evading important public policy and does not affect the jurisdiction of the court 

the judge held that it was not necessary to issue an anti-suit injunction in this case. This dissenting 

judgement neatly illustrates the difference between the conservative and liberal approach. 

 

The middle/intermediate standard 
  

The First and Second Circuit courts have adopted an intermediate approach, which combines elements of 

both the conservative and liberal standards. On one hand, like the courts applying the restrictive standard, 

these courts place great weight on the of international comity considerations and in this regard has 

adopted a rebuttable presumption against the issuance of an anti-suit injunction.
621

 On the other hand, 

these courts also place significant weight on the equitable factors underlying the liberal standard which 

may serve to rebut the presumption and favour the issuance of an anti-suit injunction.
622

  

The First Circuit Court in Quaak v KPMG Belgium
623

 rejected the liberal approach. This is because in the 

court’s view ‘international comity (is) an important integer in the decisional calculus — and the liberal 

approach assigns too low a priority to that interest.’
624

 The court explained that this is the case because 

the liberal approach undermines the principle of comity and the presumption in favour of concurrent 
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parallel proceedings for an approach that gives a ’far too easy passage’ to the court to issue an anti-suit 

injunction without any substantial impediment.
625

  

In search of a more cautious and measured approach, the First Circuit court in Quaak v KPMG Belgium 

went further to analyse the conservative approach. Again, the court rejects the conservative approach 

because it is too rigid and inflexible in that an anti-suit injunction would only be granted when a court is 

protecting its jurisdiction and protecting important national public policies (see above). Rather, the court 

held that it is ‘prudent to use a wider-angled lens, making clear that all the equitable considerations 

surrounding each request for an injunction should be examined carefully.’
626

 

As the court found the two approaches unsatisfactory, the court set out its preferred approach. The court 

held in deciding whether to grant an anti-suit injunction the court should consider; 

‘all the facts and circumstances in order to decide whether an (anti-suit) injunction is proper. In this 

analysis, considerations of international comity must be given substantial weight — and those 

considerations ordinarily establish a rebuttable presumption against the issuance of an order that has the 

effect of halting foreign judicial proceedings.’
627

  

The factors to be considered include inter alia; 

 ‘the nature of the two actions (i.e., whether they are merely parallel or whether the foreign action is 

more properly classified as interdictory); the posture of the proceedings in the two countries; the conduct 

of the parties (including their good faith or lack thereof); the importance of the policies at stake in the 

litigation; and, finally, the extent to which the foreign action has the potential to undermine the forum 

court's ability to reach a just and speedy result.’
628

 

In this way, therefore, these courts adopt a rebuttable presumption against the issuance of issue anti-suit 

injunctions. However, a party seeking an anti-suit injunction can rebut this presumption by presenting 

evidence to show that on the totality of the facts and circumstances the case weighs in favour of issuing 

an anti-suit injunction.
629
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Case study: Intermediate approach 

Ibeto Petrochemical Industries Ltd v Bryggen Shipping and Trading
630

 

Second Circuit Court 

Facts 

A district court issued an anti-suit injunction in order to enjoin further court proceedings in Nigeria which 

was started by Ibeto. The anti-suit injunction was issued because there was a valid arbitration clause that 

stipulated the dispute in question should be determined by way of arbitration in London. 

 

Held 

With regards to the protection of jurisdiction, the court held that in this case there was no threat to the 

jurisdiction of the US court because both courts have in personam jurisdiction over the parties. In relation 

to protecting important US public policy, the court emphasized that ‘the policy favouring arbitration is a 

strong one in the federal courts.’
631

 Therefore, the court held that the general federal policy favouring 

arbitration might be frustrated by the Nigerian litigation. 

Having established this, the court went further and held that in this case there are other equitable 

considerations justifying an anti-suit injunction. These include; the need to deter forum shopping where 

there is an appropriate arbitration seat and the need to avoid “considerable inconvenience” in the 

movement of witnesses between the two forums.
632

   

 

A commentary on the US Federal Circuit Split 
 

This circuit split on the anti-suit doctrine neatly illustrates the public policy dilemma before the national 

courts when deciding whether or not to issue an anti-suit injunction. The effect of the split is that there is 

no uniform outlook on the issuance of anti-suit injunctions in the US. Indeed, the fate of domestic and 

foreign entities involved in disputes that could potentially confer jurisdiction on both US and foreign 

courts may be determined by an accident of geography.
633

 For foreign companies that do business with 

US companies, they have no way of predicting whether a US court might enjoin them from litigating a 

dispute in their home country without knowing the exact location of the court.
634

 In already uncertain 
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economic times and as globalization continues to intertwine nations and their businesses the unsettled 

anti-suit injunction doctrine injects an unwelcomed additional degree of unpredictability into international 

transactions.
635

 

There are a number of ways proposed by authors to unify the court's approach to anti-suit injunctions. 

They include a US Supreme Court decision in the field and congressional action to introduce a new 

federal statute that would provide guidance on anti-suit injunctions in the international context.
636

 

Prima facie this legal area appears ripe for review by the US Supreme Court. This is because as the 

Federal Circuit Courts are split on appropriateness of issuing an anti-suit injunction and this clearly 

demonstrates the complexity of this legal area.  Moreover, these cases are of significant importance 

because they involve complex transactions between multinational businesses and the legal area relates to 

an international principle of comity as well as judgement in such a case may have a significant effect 

beyond binding party from litigating in a foreign court to affecting the relationship between the US and 

the foreign nation.
637

 

Indeed in Pertamina v Kahara,
638

 the US Supreme court considered the different standards for granting 

foreign anti-suit injunctions adopted by the circuit courts. The court held that although the circuit courts 

have ‘employed different formulations regarding the standards for issuing foreign anti-suit injunctions, it 

is not clear that those differences in language have actually translated into different results’ in cases with 

comparable facts.
639

 However, rather disappointingly although the court acknowledged that there is the 

possibility that the different standards might produce materially different outcomes, it refused to choose 

among them in that case on the basis it was not a suitable case as an anti-suit injunction would have been 

granted on any of the standards.
640

 Despite this, this judgement indicates that there is a possibility that in 

an appropriate complex case where the different standards might result in different conclusions, the US 

Supreme Court might deliver a judgement choosing among the standards. 

In the arbitration context, however, the US Supreme court in Mitsubishi v Chrysler 
641

 held that the 

adoption of the New York Convention 1958 promotes a strong federal policy favouring arbitration of 

disputes, particularly in the international context. Moreover, in Southland Corp v Keating
642

 Burger CJ at 

US Supreme court held that in enacting s.2 of the FAA 1925 congress; 
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"[D]eclared a national policy favouring arbitration and (this is so much that it) withdrew the power of 

the states to require a judicial forum for the resolution of claims which the contracting parties agreed to 

resolve by arbitration."
643

 

Despite this, the US Supreme court has not directly ruled on whether the national policy favouring 

arbitration is enough to outweigh international comity concerns.
644

  Roberson submits that the US 

Supreme Court is reluctant to directly rule on providing specific guidance on this issue because there is 

very little statutory basis on anti-suit injunctions in the international context and such a ruling would have 

a huge potential political and foreign policy implications and thus the Court may be stepping into the fray 

absent guidance from Congress.
645

  Indeed, Lakers Airways
646

 it was held that;  

‘Absent an explicit directive from Congress, this court has neither the authority nor the institutional 

resources to weigh the policy and political factors that must be evaluated when resolving competing 

claims of jurisdiction. In contrast, diplomatic and executive channels are, by definition, designed to 

exchange, negotiate, and reconcile the problems which accompany the realization of national interests 

within the sphere of international association. These forums should and, we hope, will be utilized to avoid 

or resolve conflicts caused by contradictory assertions of concurrent prescriptive jurisdiction.’
647

 

Accordingly, it is clear therefore that in the US this legal area is in need of a carefully worded statute that 

can protect American interests while still accounting for the importance of international judicial comity. 
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Part 3: Anti-suit Injunctions in Civil Jurisdictions 
 

Civil law countries have adopted a similar approach to that of the set out by the CJEU in West Tankers.  

So for instance, German courts would neither issue an anti-suit injunction nor recognize nor serve foreign 

anti-suit injunctions. This is primarily because anti-suit injunctions ‘indirectly’ interfere with the foreign 

court jurisdiction. This is demonstrated, in Oberlandesgericht Dusseldorf 
648

 where the German court 

refused to grant a remedy of anti-suit injunctions under the public policy exception under Article 13 of the 

Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial matter 1965 (Hague 

Service convention 1965 hereafter).  

Similarly, the Court of Appeal in Germany in the Re enforcement of the English anti-suit injunction
649

   

has also refused to serve an anti-suit injunction that UK High court had issued (before CJEU’s decision in 

West Tankers) directed to a German party from proceeding with court proceedings in the German Courts. 

The German courts emphasised the fact that the anti-suit injunction is not directed directly to the German 

state or the German courts is immaterial. This is because the anti-suit injunction has the effect of 

infringing the sovereignty of the German courts and thus refused to comply with the anti-suit injunction 

under Article 13 of the Hague Service Convention 1965.
650

 Likewise, a Belgium Civil court held that an 

anti-suit injunction that was issued by a US court could not be recognised in Belgium because it was 

repugnant to Belgium public policy and contrary to the party’s right to access court and thus contrary to 

the right to a fair trial under Article 6 the European Convention on Human Rights.
651

   

The legal issue that follows is what happens if anti-suit injunctions issued in England or the US are not 

complied with by a civil law country?  The Philip Alexander Securities and Futures Limited v Bamberger 

and others 
652

 case addressed this legal issue. In that case, a German court refused to serve an anti-suit 

injunction issued by English courts so the English court had to consider whether it would recognise the 

decision of the German courts. The English court held that 

‘It would seem to me prima facie that if someone proceeds in breach of and with notice an (anti-suit) 

injunction granted by the English court to obtain judgements abroad those judgements should not as a 

matter of public policy be recognised in the UK.’
653

 

It is clear, therefore, a judgement issued by a court in disregard of an anti-suit injunction would not be 

recognised in the UK. This is because the party to which the anti-suit injunction is issued is in contempt 
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of court and such a foreign court ruling would be contrary to UK public policy as it is contrary to an 

English court judgement. 

 

Part 4: Anti-suit Injunctions in the US Summary and 

Brexit Update: Some lessons from the USA 
 

As mentioned above EUWA 2018 provides the UK Supreme court a pathway to overturn West Tankers 

case after Brexit. As discussed above, considering English courts towards anti-suit injunctions, it is 

unlikely the English courts would follow the Civil law courts approach not to grant or recognize anti-suit 

injunctions after Brexit. Instead, it is likely that English courts will utilize the legal pathway to overturn 

the West Tankers.   

If the UK Supreme court does so and the UK courts were to regain the full power to issue anti-suit 

injunctions post-Brexit, the adoption of the Brussels Recast and CJEU decisions in Turner v Grovit, West 

Tankers and Gazprom are indications that the English courts would need to afford significant weight on 

the principle of mutual trust on cases involving litigation in courts where Brussels Recast applies. One of 

the closest principle the UK courts can make reference to when considering the principle of mutual trust 

is the principle of international comity discussed above which is adopted in the US.
654

 

As mentioned above, international comity, binds the US courts to respect foreign court proceedings out of 

mutuality and respect. It creates an atmosphere of cooperation and reciprocity between the US and 

foreign courts in this modern era of economic interdependence.
655

 Just as anti-suit injunctions run counter 

to the principle of mutual trust, they also run counter to the principle of international comity. This 

principle, therefore, ordinarily requires US courts not to interfere with the foreign concurrent court 

proceedings based on the same claim because ‘the mere existence of dual grounds of jurisdiction does not 

oust either one.’
656

 The principle of international comity is not absolute. When determining whether to 

issue an anti-suit injunction, it dictates US courts have to balance between the public policies of the 

domestic and foreign sovereigns. As a result, the US courts are split in three on the appropriate weight 

that should be placed on international comity. 

The courts adopting a liberal approach and place more weight on the need to provide a remedy that avoids 

the inconveniences and inequities that simultaneous prosecution of the same action in foreign court may 
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otherwise entail. Although under this approach, anti-suit injunctions are granted ‘sparingly’ it places an 

undesirable low weight on international comity and very similar to the current approach the English 

courts in granting anti-suit injunctions to parties outside the jurisdiction of the Brussels recast. For this 

reason, it is not the most appropriate or recommended approach in this context. 

The conservative approach accords more weight on non-interference with the sovereignty of the foreign 

court over the inconveniences of simultaneous parallel proceedings. Thus, under this approach, an anti-

suit injunction would only be granted if two conditions are met. First, where a foreign court proceeding 

would be evading important USA public policies and Second, where a foreign court action threatens 

appropriate jurisdiction.  This approach is not recommended as it is too rigid as anti-suit injunctions 

would be granted only where these two requirements are met.  

Instead, the English courts could adopt the intermediate approach adopted by the First and Second Circuit 

courts. Under this pragmatic approach, these courts adopt a rebuttable presumption against the issuance of 

issue anti-suit injunctions. This is the most recommended approach to the UK post Brexit because as 

mentioned above the CJEU decisions strongly indicate that the English courts will have to place 

significant weight on the principle of mutual trust.  

 

Comparative conclusion 
 

It shall be recalled that the aim of this chapter was to find if there was a universal approach towards anti-

suit injunctions. It has been clearly demonstrated that there is no universal approach instead there are six 

distinct approaches that have been discussed. Despite the different approaches that have been discussed, 

there are nine public policy principles identified below that have been repeatedly been referenced but the 

amount of weight placed on them is different and that leads to the different approaches. Thus this research 

will use empirical legal research to present these nine principles to the key stakeholders of arbitration in 

Kenya in order to make a recommendation. The nine principles are as follows: 

x. Protecting jurisdiction of arbitrators over the dispute 

xi. Avoiding the inconveniences and inequities in which allowing simultaneous 

prosecution 

xii.  Respecting the foreign court’s jurisdiction and avoiding an indirect 

interference its process  

xiii. Creating an atmosphere of co-operation between Kenyan courts and other 

foreign courts 

xiv. Protecting important Kenyan public policy and causing abuse of justice 
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xv. Enforcing arbitration agreement and promoting arbitration process overall 

xvi. Preventing parties from commencing vexatious and strategic court proceedings 

in breach of a valid arbitration agreement 

xvii. Promoting Kenya as an arbitration friendly jurisdiction 

xviii. Creating legal certainty and judicial precedent such that where there is a valid 

arbitration agreement it will be submitted to arbitration. 
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Chapter 5: Arbitrability of Disputes 
 

Introduction 
It has been discussed above that there is no statutory limit within the Kenyan AA 1995 on the arbitration 

of any particular subject matter and therefore it is left to the courts to determine matters of arbitrability of 

a dispute. However, as mentioned the Kenyan courts have not yet clarified whether certain laws 

(especially those that are not traditionally arbitrable) are arbitrable. Nonetheless, with the rise of 

arbitration practice in Kenya, legal questions on the arbitrability of certain disputes in Kenya will 

inevitably rise as they have already in the UK and the USA. In this regard, this section will analyse how 

the UK and USA courts have tackled the issue of arbitrability of disputes that were/are traditionally 

inarbitrable. 

    

Doctrine of Arbitrability 
The New York Convention 1958 contains exceptions to the general obligation to enforce arbitration 

agreements and awards. One of those exceptions is the non-arbitrability doctrine. That is Article II(1) and 

V(2)(a) of the New York Convention 1958 which allows signatory member state courts to refuse to 

enforce an arbitration agreement or award respectively if the subject matter of the dispute is not capable 

of settlement by arbitration under the law of that country. Similarly, as per Article 34(2)(b)(i) 

UNICITRAL Model Law it is limited to disputes that are arbitrable 

This non-arbitrability doctrine is recognised in the Kenyan AA 1995, the UK AA1996 and the USA FAA 

1925 but they all do not contain any limitations as to the arbitrability of particular disputes. Prohibitions 

on arbitrability, therefore, are based on other statutes or public policies and thus leaving the development 

of the interpretation of arbitrability almost in its entirety the courts.
657

 Therefore, as it shall be seen in this 

chapter whether or not a particular type of dispute is arbitrable under a given legal system is a matter of 

public policy and this will varies from country to country and changes over time.  As a result, there is no 

universal approach to which disputes are arbitrable, each state decides which matters can be resolved 

through arbitration taking in accordance with its own political social and economic policy. To this end, 

this chapter will examine how these courts have tackled this issue with regards to the arbitration of 

criminal law, family law, child law, competition laws and intellectual property rights. 
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Arbitrability of Family law disputes 
The arbitrability of family law disputes is a relatively new concept within English law. Indeed it is only 

recently, in 2012, that the Institute of Family Law Arbitrators launched the Family Law Arbitration 

Financial Scheme, to provide arbitration for financial and property disputes in the family law context. 

Before the establishment of this institution, arbitration of family law disputes was seen as non-arbitrable. 

This is particularly based on Lord Hailsham decision in L.C.UK House of Lords decision in Hyman v 

Hyman
658

 where he held that: 

‘It is sufficient…. that the power of the Court to make provision for a wife on the dissolution of her 

marriage is a necessary incident of the power to decree such a dissolution, conferred not merely in the 

interests of the wife, but of the public, and that the wife cannot by her own covenant preclude herself from 

invoking the jurisdiction of the Court or preclude the Court from the exercise of that jurisdiction’
659

 

In effect, his Lordship had held that the jurisdiction to determine issues arising out of the marriage, or 

concerning the welfare and upbringing of the children, could not be ousted by an arbitration agreement.
660

  

However, recently there has been a judicial shift from this position towards placing more weight on the 

will of the married parties notably in the Granatino v Radmacher
661

 case where the UK Supreme court 

held that: 

‘Public policy concerns regarding marital agreements should reflect the mores of contemporary society. 

Nowadays contemporary society gives great weight to personal autonomy. It also still recognises a 

degree of freedom of contract.’
662

 

This judicial shift created the opportunities for the development of arbitration, as parties had the freedom 

to settle their English family law financial and property disputes through arbitration. As result, currently, 

parties can take advantage of arbitration’s privacy and confidentiality and the fact that it can be fashioned 

to obtain a speedy and economical resolution of the dispute as well as a neutral decision can be made for 

the parties by expert(s) in the field which bind the two parties.
663

 In 2016, arbitrability of Family law 

disputes in arbitration under English law was further extended to cover Child law through the launching 

Family Law Arbitration Children Scheme. This extension allows couples to resolve disputes concerning 

parental responsibility of children through arbitration.
664
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In comparison, in the US, Family financial and property law disputes are generally arbitrable. The 

arbitrability of US Family law disputes was introduced mainly to save the costs of litigation of these 

disputes. The USA Family Law Supreme Court Steering Committee indicated that family law cases 

account for over 40% of court filings with a single divorce case costing the state and federal government 

an estimated $30,000-$35,000.
665

  However, in the USA there is reluctance in resolving child law 

including child arrangements via arbitration. Indeed some states including but not limited to  California, 

Florida, South Carolina, completely ban the arbitration of all children's legal issues.
666

 The other states 

allow the arbitration of children's issues including visitation, custody and finances, but the arbitration 

award would only be enforced upon a special judicial review, second look doctrine.
667

  This reluctance 

and added protection towards arbitration of Child law is to safeguard the best interests of the child.
668

 

 

Arbitrability of Criminal law disputes 

It is well settled that in English law that the arbitrators do not have the power to convict a person of a 

criminal offence.
669

 However, in contrast to the Kenyan approach discussed in chapter 3, as confirmed 

recently by the English Court of Appeal, in London Steam Ship Owners Mutual Insurance Association 

Ltd v Spain
670

, arbitrators have jurisdiction to find that a criminal offence has been committed for instance 

bribery or fraud. In that case, Moore-Bick LJ held that:  

‘it was not disputed that in the ordinary way an arbitrator has jurisdiction to find facts which 

constitute a criminal offence (fraud being an all too common example) or that in an appropriate 

case an arbitrator also has jurisdiction to find that a criminal offence has been committed.’
671

 

Such an approach is controversial particularly because it is not clear how such a criminal offence must be 

proved in arbitration proceedings. It is not clear what burden of proof would be applied, whether this 

would be the usual criminal standard beyond reasonable doubt or the civil standard on the balance of 

probabilities.
672

 Also, due to privacy and confidentiality of arbitration, the arbitrator may not have all the 
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necessary tools to determine criminal liability as compared to the courts, for instance, a jury or records of 

bad character.
673

 

 

 

Arbitrability of Employment law disputes 
It shall be recalled that the Kenyan courts allow the arbitration of employment disputes in general. For 

parties, the use for arbitration affords them the benefit of confidentiality, access to an expert arbitrator (or 

tribunal) and speedy and economical dispute resolution. However, there are a number of concerns as to 

the arbitration of employment laws. This is mainly because in employment law disputes in litigation there 

are usually protective measures in place because quite often parties would not have equal bargaining 

power.
674

 The employer usually has proper infrastructure to support lengthy and expensive litigation 

while there is an individual who is not in the same circumstance, creating unequal footing in the dispute. 

675
 Moreover, in employment law related disputes, the private and confidential nature of arbitration raises 

concerns as in employment disputes public policy considerations may arise when employees are 

compelled to enter into employment contracts, non-disclosure agreements and settlement agreements 

which purport to bind them to a confidential settlement of disputes.
676

  

Therefore overall, under English law majority of employment disputes are not arbitrable, in deed s.203 of 

the Employment Rights Act 1996 renders void any provision for binding arbitration for a claim made 

under the Employment Rights Act 1996 which as mentioned in the main law governing employment 

relationships under English law. Therefore an unfair dismissal complaint, where there is a dispute as 

regards whether the applicant was actually an ‘employee’ or had the necessary period of service to bring a 

claim or whether a dismissal actually took place or the claim was made within the statutory time limits 

are not arbitrable.
677

  

Despite this, under English Law, s.212A Trade Union Labour Relations (Consolidation) Act 1992 

inserted by the Employment Rights (Dispute Resolution) Act 1998, and the Employment Act 2002 allows 

for arbitration of some employment rights including, unfair dismissal and flexible working. Following 

this, in 2001, the Advisory, Conciliation and Arbitration Service Arbitration Scheme was introduced. It 

allows parties to settle certain employment disputes via arbitration including unfair dismissal or claims 
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under flexible working legislation or collective employment related disputes for instance an action 

brought by trade union without going to the Employment Tribunal.
678

  

 In addition to this, employment discrimination claims are also arbitrable as illustrated in Clyde & Co LLP 

v Bates van Winkelhof. 
679

 In that case, Winkelhof started court proceedings seeking an arbitration anti-

suit injunction to restrain Clyde from continuing with employment tribunal proceedings in breach of an 

arbitration agreement. The basis of the dispute between the parties was Winkelhof's allegation that she 

had been discriminated against on grounds of sex and pregnancy. In was held that as per s.144 of the 

Equality Act 2010 her discriminatory action could be arbitrated if the set out conditions are met. Despite 

this, Winkelhof's claim was rejected as per West Tankers the court did not have the power to grant the 

arbitration anti-suit injunction directed to parties in courts governed EU jurisdictional rules. 

In contrast to the English approach of generally treating employment disputes as non-arbitrable, the US 

law affirmatively encourages arbitration of employment law disputes while imposing limited non-

arbitrability restrictions on employer-employee disputes.
680

  This is similar to the approach adopted by the 

Kenyan courts. However, it is noted that for public policy reasons certain employment contracts are not 

arbitrable under US law for instance contract of employment of transport workers including railroad 

employees.
681

  

 

Arbitrability of Intellectual Property Laws 
Intellectual property (IP hereafter) law is fundamental in today's commercial world. Traditionally there is 

been reluctance to resolve IP disputes, such as patents privately through arbitration. This was mainly 

because, they are granted by national authorities, it was argued that disputes regarding such rights should 

be resolved by a public national institution.
682

 

However, over the last few decades, there has been a significant and marked trend towards the arbitration 

of IP disputes. Indeed it was recorded in the WIPO survey 2013 that the most preferred dispute resolution 

mechanism in technological disputes after court litigation is arbitration.
683
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Figure 5 WIPO 2013 - Preferred method of dispute resolution
684

 

 

 

Currently, the types of IP disputes that may be arbitrated include patents, licenses, trademarks, and 

copyright and design infringements.
685

 The advantage of arbitrating these disputes is that the 

confidentiality of the proceedings as well as the flexibility of arbitration which allows the parties to select 

a neutral arbitrator who has specific knowledge of the subject matter as well as a neutral venue to resolve 

the dispute.
686

 To meet the particular needs of arbitration of IP rights and technology disputes in general, 

the WIPO Arbitration and Mediation Centre was established in 1994 with the specific aim of providing 

timely and cost-efficient alternative dispute resolution. 

 

Arbitrability of Insolvency and Bankruptcy Disputes 
With regards to insolvency disputes, the US courts are reluctant to allow these disputes to be arbitrable 

except in exceptional circumstances and this means therefore the courts examine the nature of dispute 

then determine arbitrability.
687

 In Sonatrach v Distriigas Corp
688

 it was held that that the claim of 
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damages before it did not major bankruptcy issue and thus was arbitrable. In contrast in US Lines v 

American Steamship
689

, the US court stated the matter was not arbitrable on the grounds that it was 

integral that the US bankruptcy court has the ability to preserve and equitably distribute the Trustee’s 

assets. 

In contrast under English law as per s.107 of the AA 1996, a trustee in bankruptcy has the option to 

accept or reject arbitration to resolve the dispute. This is similar to s.38 of the AA 1995 which as 

discussed above allows for the same in Kenya. 

 

Arbitrability of Corporate Governance Disputes  
Under English law, the courts have reaffirmed that arbitral tribunals have the power to determine 

corporate governance disputes in Fulham Football club v Sir David Richards.
690

 In that case, it was held 

that shareholders disputes are internal disputes and there is no reason why an unfair prejudice of such 

should be unsuitable for arbitration. In contrast, in Russia in Maximov v Novolipetskey Metallurgichekiy 

Kombinat,
691

 corporate governance issues have been held to be under the special jurisdiction of Russian 

courts and thus not abritable. 

 

Arbitrability of Competition Laws  
Competition laws are the mandatory rules which ensure that there is a structured highly competitive 

market,
692

 and that competition is not distorted to the detriment of consumers and/or businesses and the 

public interest.
693

 The competition laws that govern the EU internal single market are mainly contained in 

the TFEU and EU regulations. Of particular interests are Articles 101 and 102 of the TFEU. The former 

prohibits certain restrictive agreements between independent market operators such as agreements to fix 

prices or control production
694

 and the later prohibits the abuse of a dominant position within the EU 

internal market. 

 As a member of the EU, the UK’s Competition Law Act 1998 (CLA 1998 hereafter) is currently 

modelled around the EU Competition laws. S.60 of the CLA 1998 lays down a governing rule that in so 

far as possible, competition law questions arising within the UK should be dealt with in a manner that is 

consistent with the already established EU competition laws on the same issue.  
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Internationally, there is a universal appreciation of the importance of competition laws.  In fact in the EU, 

the CJEU in Eco Swiss v Benneton international
695

 held that Article 102 of the TFEU is a; 

‘Fundamental provision which is essential for the accomplishment of the tasks entrusted to the 

Community and, in particular, for the functioning of the internal market.’
696

 

In the same light, the US Supreme Court, Justice Marshal in United States v. Topco Assocs
697

 held that: 

‘Anti-trust laws in general and the Sherman Act (1890) in particular, are the Magna Carta of free 

enterprise. They are as important to the preservation of economic freedom and our free enterprise system 

as the Bill of Rights is to the protection of our fundamental personal freedoms. And the freedom 

guaranteed each and every business, no matter how small, is the freedom to compete.’
698

  

Taking into account the importance of EU laws, there is no surprise that internationally, the enforcement 

of these laws is mandated to an independent and non-governmental competition law authority. For 

instance, under English law, s.25 of the Enterprise and Regulatory Reform Act 2013 establishes the 

Competition Markets Authority which is mandated to enforce UK competition laws.
 699

 Similarly in the 

US, s.1 the Federal Trade Commission Act 1914 establishes the Federal Trade Commission which 

enforces the national competition laws in the US in the interests of the consumers and promoting a free 

market economy.  

As the UK at the time of writing is still in the EU, with regards to cross-border competition cases within 

the EU single market, the European Commission has the responsibility of ensuring compliance with EU 

competition Laws.
700

 For instance, in April 2015, the EU Commission sent a statement of objections to 

Google alleging that Google had unfairly promoted its comparison shopping products in its general search 

results within the EU internal market to the detriment of its EU competitors and without the knowledge of 

its consumers.
701

 

It is evident therefore that competition laws are generally enforced by independent non-governmental 

authorities. This is because competition laws are considered to be in the public interest and therefore 

require uniform interpretation throughout the member States.
702

 In addition to this, some of the 

competition law cases involve class actions and are usually bound to have a substantial effect on the 
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market.
703

 Moreover, competition law cases usually involve complex regulatory law which is closely 

linked to the domestic or foreign governmental apparatus of supervision over market practices.
704

 As a 

result, therefore, there is usually an important public policy consideration associated with the uniform 

application of competition laws to be applied on a mandatory basis.
705

 In this way, therefore, the 

resolution of competition law disputes can be seen as involving more than the resolution of private 

business disputes because they may require an interpretation and application of the public policy 

embodied in national and regional competition laws.
706

  

However, with the increase in the number and complexity of commercial agreements, there has been an 

increase in the number of competition law disputes. This together with the rapid development of 

international arbitration as a method of dispute resolution has led to a substantial increase in the 

significance of the question whether competition laws can be enforced privately through arbitration.
707

 

Arbitrating competition law disputes is a very attractive development particularly for the parties involved 

in the dispute due to its flexibility and privacy. This is particularly useful in cases with a competition 

aspect, where parties may not wish to publicise the details of their alleged anti-competitive practices.
708

 

Equally advantageous is the prospects of the parties selecting an arbitrator who has vast training and 

experience in the area of dispute. In addition through arbitration, the parties can obtain an enforceable 

award, while avoiding unnecessary delays and costs.
709

 

 

Arbitration of Competition (Anti-trust) laws in the US 

Among the earliest signs of acceptance of resolving anti-trust law disputes through international 

arbitration in the USA was in the Mitsubishi case in 1985.
710

 Before this case, however, the American 

courts had held that it was not appropriate for anti-trust disputes to be resolved through arbitration in 

American Safety Equipment Corp v JP Maguire & Co.
711

  The ratio decidendi, in that case, was the 

inescapable public interest in the enforcement of the anti-trust together with the nature of the cases that 

arise in this area of law.
712

 The court went further to submit that, it was inconceivable that congress 
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intended to allow Competition law disputes to be resolved through the arbitration when they enacted the 

FAA 1925.
713

 As a result, US courts had placed a blanket ban on resolving of anti-trust disputes through 

arbitration due to the public interest attached to anti-trust laws. 

Nevertheless, in Southland Corp v Keating
714

  the US Supreme court examined the scope of the FAA 

1925, in particular, Chief Justice Burger held that in enacting s.2 of the FAA 1925 congress; 

 ‘[D]eclared a national policy favouring arbitration and (this is so much that it) withdrew the power of 

the states to require a judicial forum for the resolution of claims which the contracting parties agreed to 

resolve by arbitration.’
715

 

This case shows a shift in the interpretation of the FAA 1925 and the position of the US courts in relation 

to the role of international arbitration. This broad and pro-arbitration attitude was taken a step further in 

the Mitsubishi case.
716

 This case involved a distribution and sales contract between Soler Chrysler 

Plymouth (a Puerto Rican company) and Mitsubishi (a Japanese company). The contract contained an 

arbitration clause in which the parties had agreed to arbitrate all their disputes in Japan under the rules of 

the Japanese Commercial Arbitration Association. In due course, there was a slackening in sales of new 

cars and other disagreements between the parties. Soler accused Mitsubishi of breaching Anti-trust law by 

inter alia;  

1. Refusing Soler to resell Mitsubishi cars in North, Central or South America as the aim of this 

was to divide markets in restraints of trade. (Contrary to s.1 of the Sherman Act 1890) 

2.  Refusing to supply ordered vehicles or the parts such as heaters and defoggers which were 

essential for Soler to sell the cars outside Puerto Rico 

 

The US Supreme court, therefore, had to decide whether these anti-trust disputes could be resolved 

through arbitration as the parties had agreed. The court held that the potential complexity of the case 

should not ward off arbitration because the adaptability and access to expertise are the hallmarks of 

arbitration.
717

  In fact, the court added that this should instead encourage arbitration because such matters 

can be taken into account when selecting the arbitrators and the arbitral rules.
718

However, the court 

warned that arbitrators need to ensure that they resolve the dispute in a manner that will ensure that the 

US Supreme Court will be satisfied with the final award, (the second look doctrine). 

However, there was a strong dissenting judgement issued by Justice Stevens. Relying on previously 

decided cases
719

 he explained that his view was that, there should be an emphasis on the fact that anti-
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trust disputes raise a statutory right and not a contractual dispute.
720

 On this basis therefore arbitration is 

an inappropriate forum to raise such issues. This was due to the fact that the arbitrator is tasked to 

effectively effectuate the parties’ intentions rather than effectuate the purpose of the anti-trust laws, unlike 

competition authorities.
721

 This view is strongly hailed by Sopata who submits that the Mitsubishi case 

dangerously puts the interest of maintaining economic competition is jeopardy as the arbitrators are not 

restrained by formal legal procedures in their decision making.
722

 

 

 Arbitration of EU competition laws in the UK 

Despite the concerns raised above, in the EU, there is a large degree of consensus among scholars and 

competition law practitioners that EU competition law claims are arbitrable. Unlike the Mitsubishi case in 

America, in the EU there is no leading case on whether EU competition law cases can be arbitrated. 

Instead, there has been development and recognition of arbitration of EU competition law through EU 

member states courts decisions, CJEU decisions, European Commission and through Parliament 

regulations. For instance, (in contrast to the dissenting judgement in the Mitsubishi case in the US) the 

cour d’appel de Paris in France in the Almira
723

 case held that EU competition laws are not automatically 

non-arbitrable merely because they are mandatory rules. In an attempt to clarify the arbitrability of EU 

competition cases, the court held that cases which cannot be resolved through arbitration are cases which  

‘[B]y reason of the issues involved, fall within the exclusive jurisdiction of the national courts or where 

their decision would involve an infringement of a rule of public policy.’
 724

   

Under English law, support of arbitrating EU competition laws is clearly evident in Justice Gross 

submission at the English High Court in ET Plus SA v Welter
725

 that, 

‘There is no realistic doubt that such “competition” or “anti-trust” claims (relating to article 101 and 

102 of the TFEU) are arbitrable; the issue is whether they come within the scope of the arbitration 

clause, as a matter of its true construction.’
726

 

A distinctive point within the EU jurisdiction to that of the US is that there appears to be very little if any 

hostility towards the arbitration of competition law disputes.
727

  Instead, the hostility appears to be 

focused on limiting the cases that can be settled through arbitration and providing additional checks on 

the arbitral procedure in order to ensure strict compliance and the uniform application of EU competition 
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laws. For example, in 1989 after a dispute arose between a Belgium and Spanish company the Belgian 

company initiated an arbitration procedure in Switzerland in line with the contract.
728

  As dispute 

involved Article 85 of the Treaty of Rome (TOR) (now Article 101 of TFEU), the arbitral tribunal 

declared itself incompetent to decide on whether the contract in question was in breach of Article 85 of 

the TOR. However, the arbitral tribunal made a ruling on the presumption that the contract was not 

contrary to Article 85 of the TOR. As a result, the Spanish company appealed against that award at the 

Federal Tribunal. The award was set aside by the Federal Tribunal on the basis that the arbitral tribunal 

had wrongly declared itself incompetent to decide whether the contract conforms to Article 85 of the 

TOR.   

This case therefore clearly confirms that EU competition laws are arbitrable and that arbitrators are 

competent to determine whether or not a commercial contract conforms to EU Competition laws.
729

 The 

same case, however, sends a very strong warning to arbitral tribunals within the European jurisdictions 

presiding over EU competition law disputes that their arbitral awards will be set aside if they refuse to 

apply the EU competition laws where they are expected to.  

A further restriction on the arbitration of EU Competition law disputes was laid down in the Nordsee 

case
730

 by the CJEU. In that case, the CJEU laid a mandatory rule that EU competition laws must be 

observed in their entirety in all member states. Therefore this means that, where the dispute submitted to 

arbitration affects the EU jurisdiction, the parties cannot simply evade EU competition laws by simply 

creating an arbitration agreement which stipulates that the governing law is of a non-member state.
731

 

This principle was applied in the ICC case 1826 of 1999 where even though the parties had expressly 

chosen New York law to govern their contract, the arbitral tribunal was compelled to apply EU 

competition laws. This is because the dispute had an effect within the single market and also, in that case, 

it was likely that the award would be enforced in Germany and thus a failure to apply EU competition 

laws would result in the award set aside on grounds that it was contrary to public policy in reliance of 

Article V(2)(b) of the NYC 1958. 

 

Arbitrability and Mandatory laws in other countries 
The term mandatory laws as used in this context refers to the laws which in disregard of the jurisdiction 

or choice of law in a contract, it applies to the contract by mere fact the contract was performed in a 

specific jurisdiction, for instance, competition laws. Therefore, using EU competition laws this section 
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addresses the legal question, whether parties can arbitrate these mandatory laws in other countries using 

Igmar and Asigira cases. 

 

Ingmar GB Ltd (Claimant) v Eaton Leonard INC (Defendant)
732

  

 

In this case, the claimant was a subsidiary of the defendants and was under contract as an exclusive agent 

to sell all of the defendants’ products within the UK market.  However, the contract was terminated on the 

basis that the defendants wanted to re-evaluate their UK coverage. This led to a dispute on the 

commission payable to the claimant. 

The claimant argued that they were entitled to a commission under the Commercial Agents (Council 

Directive) Regulations 1993 (the Regulations hereafter). The defendant argued that the Regulations did 

not apply to the contract because it was expressly agreed that the agreement would be governed by 

Californian law. 

Decision 

Regardless of the fact that the parties had expressly chosen Californian law to govern the contract, the 

Regulations applied to the contract because; 

Firstly, the Regulations are mandatory in nature and this is confirmed by the fact that under Article 19 of 

the Directive, the parties may not derogate from them to the detriment of the commercial agent. 

Moreover, Article 22 of the Regulations requires immediate application of national provisions to 

implement the directive.
733

 

Secondly, as it is apparent from the second recital of the preamble of the Regulations, it aims to uniformly 

protect freedom of establishment and the operation of undistorted competition in the internal market. In 

this way, therefore, a principal established in a 3
rd

 party state whose commercial agent acts within the 

member state cannot evade the application of those provisions by a simple choice of law clause.
734

 

Although in Igmar the CJEU provided a general rule that mandatory rules that especially intended to 

protect and harmonize the internal market cannot be derogated from by simple choice of law clause, it did 

not make a specific reference as to whether this general rule applied to arbitration cases where the parties 

have chosen to arbitrate their disputes in a foreign forum. This was issue was decided in the following 

case. 
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Accentuate Ltd v Asigra Inc.
735

  

 

Facts 

An English and Canadian company entered into a commercial agreement that contained an arbitration 

agreement that stipulated that the federal laws of Canada were the governing laws. A dispute arose and 

the English company raised a claim for breach of Commercial Agents (Council Directive) Regulations 

1993. The Canadian company protested that the contract was not with the scope of the Council regulation. 

Nevertheless, an award without application of the Regulation but the English company contended that the 

award was contrary to public policy and a nullity under EU Law so it raised the matter in English court. 

Therefore, the legal issue before the court was whether a party can contract out of EU Regulations by 

providing in an arbitration agreement for disputes to be resolve in a non-member state forum governed by 

non-member state laws. 

 

Decision   

The court held that as a result of the decision in Ingmar member state courts are required to give effect to 

the mandatory provisions of EU law, regardless of any expression to the contrary by parties in the 

contract. The court emphasised this must also apply where there is an arbitration clause providing for both 

a place and a law other than a law that would give effect to the EU Regulations.
736

 

 

Commentary of Igmar and Asigira cases 

 

The Asigra case laid down a clear marker that the CJEU ruling in Ingmar, should be interpreted in such a 

way that if the combination of choice of law and the place of arbitration would allow either party to avoid 

EU law, then the EU member state courts would not recognise the arbitration agreement.
737

 It is clear 

from this approach that in the aim of ensuring uniform application of mandatory EU laws if arbitral 

tribunals do not apply the appropriate EU laws or equivalent in through application of national laws then, 

EU member state courts would not recognise an arbitral award issued on public policy grounds
738

 in 
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reliance on the Ingmar and Asigra cases as well as Article V 2(b) of the NYC 1958. In this way therefore 

the public policy of EU competition law is specifically used in a manner that makes its provisions 

mandatory because it prevents parties from circumventing them in their arbitration agreements.
739

 

There appears to be a fairly similar approach in other jurisdictions. In particular, the Mitsubishi case the 

US Supreme Court held that  

‘in the event the choice-of-forum and choice-of-law clauses operated in tandem as a prospective waiver 

of a party's right to pursue statutory remedies for antitrust violations, we would have little hesitation in 

condemning the agreement as against public policy.’
740

 

 

Brexit update: Arbitration of EU Competition Laws in the UK after 

Brexit 
As mentioned above at the present time, the UK is a member of the EU and therefore its current 

competition laws are consistent with EU competition laws. However, after the Brexit vote, the UK will 

depart the EU.  As mentioned above of the main arguments for this were for the UK to become self-

governed and independent of the EU laws. Accordingly, EUWA 2018 was passed in which s.1&2 

effectively end the jurisdiction of the EU law CJEU and jurisdiction of other EU institutions in the UK. 

Accordingly, the UK appears to be planning for departure from the single market. The result of this would 

be that EU competition laws that apply and regulate competition within the single market may no longer 

apply in the UK.  

Importantly, however, as the UK would be negotiating for a new trade agreement with the EU, the EU in 

return may demand that the application of EU competition laws to apply within the UK to ensure 

uniformity in the competition laws and equal treatment of EU companies. In fact, the former Prime 

Minister admitted that the new agreement with the EU may take the elements of the   

‘Current single market arrangements in certain areas… as it makes no sense to start from scratch when 

Britain and the remaining EU member states have adhered to those rules for so many years.’’
741

 

 Nonetheless, in light of the government’s plan to make the UK an ‘independent self-governing and 

global’ it may reject such an arrangement because it is aiming to become a country that is free to make 

trade agreements with other non-EU countries internationally without any restrictions from any EU 

laws.
742
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Although the final terms of the future trade agreement will ultimately depend on Brexit negotiations, 

through the passing of the EUWA 2018 it is clear that principally the UK government’s negotiation 

position is for EU laws, including EU competition laws to no longer apply in the UK. Such an approach 

however raises concerns for competition law arbitrators based in the UK on whether they would be able 

to arbitrate on disputes involving EU competition laws in an independent third party state.  

These concerns are drawn from the fact that arbitrators in the UK are generally subject to a commitment 

to render an enforceable arbitration award. In particular, Section 33(1) (b) of the AA 1996 states that 

arbitrators have a general duty to 

 ‘adopt procedures suitable to the circumstances of the particular case, avoiding unnecessary delay or 

expense, so as to provide a fair means for the resolution of the matters falling to be determined.’ 

More specifically Article 32.2 of the LCIA rules 2014 state that  

‘ For all matters not expressly provided in the arbitration agreement, the LCIA Court, the LCIA, the 

Registrar, the Arbitral Tribunal and each of the parties shall act at all times in good faith, respecting the 

spirit of the Arbitration Agreement, and shall make every reasonable effort to ensure that any award is 

legally recognised and enforceable at the arbitral seat.’ 

This duty is usually imposed upon arbitrators because it is within the legitimate expectations of the parties 

who submit their disputes to arbitration to have intended to obtain an enforceable award.
743

 This can be 

evidence by the fact that according to an arbitration survey conducted by Queen Mary University in 2015 

& 2018, the majority of respondents indicated that the enforceability of awards as the most valuable 

characteristic of international arbitration.
744

 In fact in this regard, Dr. Lew J and Mitellis L submit that as 

a matter of general practice the arbitration tribunals entrusted to resolve a commercial dispute have a duty 

to ensure they avoid annulment of the award particularly in the law of the seat of arbitration.
745

 In 

addition, aside from the parties’ expectations, usually, arbitrators impose on themselves such a duty 

because as a matter of professional pride and in the interest of career progression arbitrators will usually 

aim to grant enforceable awards.
746

 

In order to fulfil this duty, the arbitrator in the context of EU competition law disputes is expected to 

apply EU competition laws as well as assess and ensure that all the necessary guidelines issued by the 

CJEU and European Commission are in their entirety complied with, as a failure to do this may result in 
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the award being set aside.
747

  Also in the interest of maintaining a uniform application of EU competition 

laws the arbitrator may be obliged to refer a legal issue to CJEU for a preliminary ruling. However, under 

EU law arbitral tribunals cannot make direct reference to the CJEU because they do not fall within the 

meaning of ‘court and tribunal’ within the interpretation of Article 267 of the TFEU.
748

 Nevertheless, in 

the UK presently (before Brexit) indirect reference can be made to CJEU by virtue of s.45 of the AA 

1996. This involves reference to the English national courts which may then refer the legal issue to the 

CJEU. However, if the UK would not accept a role for the CJEU and EU laws then such a reference 

would not be possible not unless the UK reach an agreement to permit such references by arbitrators. 

This, however, is unlikely because recently the CJEU in Gazprom case
749

, categorically confirmed that 

arbitral tribunals are not the same as national courts in eyes of EU law and thus not subject to EU 

regulations that govern conflicts of jurisdictions. 

In this regard therefore if EU laws no longer apply in the UK, that may make London seat of arbitration, 

an inappropriate forum for resolving EU competition law disputes, post-Brexit. This is because it is 

difficult to envisage that it is in the intention of the parties that the arbitrators would not be able to 

guarantee that they will render an enforceable award. Also in the event, that an award is to be awarded in 

London without reference to the CJEU where the is a question on the interpretation of EU law, such an 

award will likely be challenged under s.68(2)(b) of the AA 1996 on the basis that the arbitral tribunal did 

not adopt procedures that suitable to the circumstances of the case as required by S.33(1)(b) of the AA 

1996. Moreover, there is a risk a challenge against the award can be launched on the grounds that the 

award is contrary to EU public policy in reliance on Article V(2)(b) of the NYC 1958 especially if it is to 

be enforced in an EU member state. 

As the UK will no longer be in the EU, an anti-arbitration injunction can also be sought in London or in 

an EU or non-EU state or any other state to prevent the arbitration proceedings from taking place in 

London.
750

 In fact recently, albeit in different legal contexts foreign courts have issued anti-arbitration 

injunctions to stop arbitration proceedings taking place in London. For instance, the Indian High Court in 

Vikram Bakshi v. McDonald’s
751

  held that because majority the parties to the dispute were Indian, the 

relevant business operations were in India, the cause of conflict had arisen in India and Indian law was the 

governing law, London, as the selected arbitral seat, was a forum non-convenience. 

In previous cases also the English courts themselves have declared that London is an inappropriate seat of 

arbitration albeit in a different legal context.  For instance, in U&M Mining Zambia Ltd (UCM) v Konkola 
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Copper Mines Plc,
752

 although there was no doubt that seat of arbitration was London, upon careful 

consideration of the facts of the case, Blair J held that: 

‘This dispute arises between two Zambian companies. It concerns the operation of a copper mine in 

Zambia. The matter is of national as well as local importance. So … in my view the natural forum for 

such proceedings is in Zambia, not in England.’ 
753

 

In order to avoid these inconveniences, the UK parliament may be under pressure to pass legislation or 

the English courts might deliver a ruling that prohibits the arbitration of EU competition laws in the UK. 

The advantage of such a law is that it would prevent any future conflicts with CJEU or other EU member 

state national cases because as mentioned as 3
rd

 party state, English courts will no longer be able to rely to 

refer EU legal issues to the CJEU for a preliminary ruling. Moreover, as mentioned above it would avoid 

unnecessary risk of arbitration awards being set aside by other EU member state courts. 

In fact, this is an approach already adopted in other Non-EU countries. For instance, in a landmark case 

ruling in Switzerland, Tensaccia v. Freyssinet 
754

 the Swiss Supreme Court denied arbitrators jurisdiction 

to examine the application of (a foreign competition law) European competition laws because ‘it does not 

belong to the realm of public policy’.
755

 The court justified its decision on the fact that it avoids future 

conflicts with EU and its member states on an interpretation of EU law because as a non-EU country the 

Swiss court could not refer a legal CJEU for proper interpretation.
756

 This was crucial in the court's view 

because such conflict may run the risk of jeopardizing the authority of the Swiss Supreme Court.  

If the UK courts were to follow this approach, it may benefit other arbitration seats within the EU. It 

could benefit the Dublin arbitration seat because it has some similar features as that of London. That is, it 

is in an English speaking country with a common law judicial system similar to that of the UK, yet it is a 

neutral country without any history of colonisation.
757

 Importantly, it is a member of the EU and thus the 

parties are assured that all EU laws will be adhered to in accordance with the CJEU guidelines and where 

appropriate be able to make reference to the CJEU. As a result, therefore, it reduces the risk that the 

resulting arbitration award will be set aside even if it is enforced in an EU member State.  

The inability of arbitrating EU laws in London may also result in highly regarded and experienced 

arbitrators who have a specific interest in arbitration in EU laws based in London to consider registering 

in Dublin so that they could get the opportunity to continue with their careers. In fact, It has been reported 
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in the Financial Times that over 1,000 solicitors, the majority being EU competition law solicitors, that 

were previously registered in England and Wales have already registered in Ireland since the Brexit vote 

so that they do not lose the ability to represent their clients in the CJEU.
758

Nevertheless, it is most likely 

that the biggest winners in such a situation will be other already established arbitration centres with strong 

reputations particularly the ICC in Paris and the SCC in Sweden.
759

 

As the future relationship of the UK and EU is yet to be decided, there are other possible practical 

options. For instance, the UK may opt for an EU-Canada like agreement, the Comprehensive Economic 

and Trade Agreement (hereafter CETA) that was recently signed in October 2016. The CETA is a 

landmark trade deal that significantly reduces trade barriers between Canada and the EU. Of particular 

interest is Article 17.2(3) of the CETA which provides that the two jurisdictions shall cooperate on 

matters relating to the prescription of anti-competitive business conduct in the free trade area in 

accordance with the Agreement between the European Communities and the Government of Canada 

Regarding the Application of their Competition Laws, 1999 (EU-Canada Competition Law Agreement 

1999 hereafter). The aim of the EU-Canada Competition Law Agreement 1999 is to lessen the possibility 

or impact of differences between the competition laws of the two jurisdictions by exhorting cooperation 

and coordination between the competition authorities in the two jurisdictions.
760

   

If a Canada type deal is concluded only the common principles between UK competition and EU 

competition laws will be arbitrable. This is the case because in the Asigra case the CJEU laid a clear 

marker that if the combination of choice of law and the place of arbitration would allow either party to 

avoid EU law, then the EU member state courts would not recognise the arbitration agreement.
761

 

Overall, there is concern as to the arbitrability of EU disputes in the UK post Brexit because EU law will 

no longer apply in the UK and references cannot be made to the CJEU. Thus in such circumstances, there 

be anti-arbitration injunctions issued or awards set aside where there London arbitration agreement. If the 

UK is to get a Canada style trade agreement then applying Asigira, only matters where there are common 

laws will be arbitrable. 

Summary 
It shall be recalled that this chapter aimed to examine the UK and US approach on the doctrine of non-

arbitrability in order to make recommendations to Kenya. It has been established that there is no universal 

approach as to the arbitrability of disputes, but it is determined on a matter of public policy. Thus it is for 

legislators and courts to balance the domestic importance of resolving certain matters of public interest to 

the courts against the more general public interest in allowing people the freedom to arrange their private 
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affairs as they see fit. However generally there are a number of common considerations that are taken into 

account in order to determine arbitrability, they are as follows. 

First, the consideration of the overall benefits of using arbitration to resolve those disputes, for the parties 

and the courts. There is a general realisation of the benefits of arbitrating disputes over other methods of 

dispute resolution. Particularly the confidentiality and privacy, access to expertise, neutral decision maker 

as well as the flexibility which allows parties to save time and cost of the dispute resolution. These factors 

have applicable advantages in the arbitration of all types of disputes discussed above. For Kenya, in 

addition to these benefits, the issue of offloading cases from Kenyan courts to resolve the backlog of 

cases will undoubtedly be one of the key benefits 

Second, the common consideration is the effect of using the arbitration process on the unequal bargaining 

power of the parties. It has been shown that some disputes cannot be arbitrable because there is a need to 

protect the weaker parties from powerful entities. For instance, as discussed above this is one of the main 

reasons the UK has taken a restrictive approach on the arbitrability of employment laws disputes and the 

US on arbitrability of Child law disputes. 

Third, the need to ensure there is equal and uniform application of the law. There are concerns about the 

appropriateness of using arbitration in certain contexts because usually the arbitrator is tasked to 

effectively effectuate the parties’ intentions of resolving the dispute as compared to national judge who is 

usually mandated to interpret and the law while governed by the rule of law.   As a result in some laws, 

courts have places limitations on the arbitrability of some disputes. For instance, the US courts have 

adopted a second look doctrine in the arbitration of competition law such that the resulting arbitration 

awards are subject to the court’s scrutiny. Moreover, the CJEU in Nordsee held that as a mandatory rule, 

EU competition laws must be applied uniformly and equally in their entirety. 

Fourth, the legislative intent on whether a dispute should be arbitrable. Where there is legislative 

arbitrability the USA and the UK courts have used it as a marker of determining arbitrability of disputes 

is the intention of legislators. Indeed as seen in the Clyde case above, the English court relied on s.144 of 

the EA 2010 when determining if the dispute was arbitrable. For Kenya relating to competition law as 

discussed in chapter 3, the legislative intent appears prima facie to allow the arbitration of competition 

disputes in Kenya. 
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Chapter 6 Results & Discussion 
 

 Introduction 
 

This section will first set out how the data was analysed. Second, set out the executive summary of the 

survey results and thirdly provide an in-depth question by question analysis of the data. 

 

Data analysis approach 
 

As mentioned in the methodology chapter the questionnaire used was based on the QMU 2015 survey, it 

follows therefore the format used to present the survey is similar to that of the official report on the 

findings of that survey.
762

 Accordingly, comparisons to that survey will be made throughout. It should be 

noted that this method of data presentation and analysis is also similar and consistent with the other 

arbitration surveys (mentioned above) including Burford arbitration survey 2016, World Intellectual 

Property Organization’s survey 2013, Berwin Leighton Paisner survey 2016 and the Polish Arbitration 

Survey 2016.  

It shall be recalled that this survey was conducted online via online surveys and through self-administered 

questionnaires. All the answers, including for the self –administered questionnaire, were all added to the 

online surveys database. As the majority of the questions used were closed ended the data was analysed 

by online surveys and produced data in the form of bar graphs and pie charts that are used below. Online 

surveys were used because it has been used by over 300 organisations in the UK most relevantly around 

130 UK universities including Coventry University to conduct research as well as collect feedback from 

their students.
763

 

 It should be noted that there two types of bar graphs used. Where the respondents were required to select 

one option for example in a yes or no answer, a bar graph that shows the percentage of selections across 

all answer options is used and thus presents data such that when the percentage is added up across the 

options they total up to 100 per cent. Where the respondents were asked to provide multiple answers, for 

example, choose a max of three responses, a multi answer bar graph is used in which the percentage 

shown and used is that of respondents who selected each answer option. So in these questions, 100 

percent would represent that all respondents choose that option. It follows, therefore; if the percentages of 

the options provided were added up the percentage may exceed 100 per cent. For each graph used, the 

                                                           
762

 See note 1 
763

 For more information on this see Online surveys ‘About Us’ Available online at 

https://www.onlinesurveys.ac.uk/about/ [last accessed 09/12/2019] 

https://www.onlinesurveys.ac.uk/about/


David M Ndolo                                                        PhD Law 

 187 

type is noted below it. Moreover, for the ease of analysis the percentages used, are rounded off to the 

nearest whole number. 

As it has been mentioned, open ended questions were also used to elicit more information from the 

respondents and also give room for unusual responses including personal views that enrich the research 

findings. The responses given in the open ended questions were divided into themes and subthemes to 

compare and analyse them with the main aim of mapping the main issues and the relevance to this 

study.
764

 This research adopts Braun and Clarke's definition of theme that, it is ‘something important 

about the data in relation to the research question and represents some level of patterned response or 

meaning within the data set.’
765

  

In terms of the data analysis process, the six step guide to thematic analysis recommended by Braun and 

Clarke was applied.
766

 The first step was to print the full survey report from the online-surveys database 

and thereafter, read and re-read the data so as to familiarise myself with the data. The second step 

involved generating codes from the data manually by highlighting segments of data that indicate a 

potential pattern. The codes used were theory driven as they were sought from the research questions that 

this research addresses. In this way, therefore, the researcher was applying a deductive approach which 

involved analysing the data with some preconceived themes that were developed from the secondary 

research phase of this research. As there is no general or universally accepted method of generating the 

codes, the researcher was guided by Bryman’s and Bell’s recommendations to inter alia code as possible, 

outline connections between the codes and discussed concepts and repeating this, again and again, noting 

that some of the data could be coded in more than one way.
767

 

Stage three involved searching for themes within the codes that were identified. Here caution was taken 

not to overlap as some of the codes were falling with one particular theme as a sub-theme. As there are no 

set rules on quantity or proportion of data needed to establish a theme,
768

 when searching for themes, the 

researcher was guided by Bryman’s and Bell’s recommendations and therefore looked for, repetitions, 

similarities and differences as well as research related materials.
769

 In this way therefore the themes were 

found through an active process in which the researcher was actively constructing themes from 

thoroughly reviewing all the coded data.
770

 Stage four involved, reviewing the themes to consider their 

validity and whether they are relevant for the purposes of this research. Here the researcher reviewed the 
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themes to ascertain how they relate to this research and whether they ‘tell a convincing and compelling 

story about the data.’
771

  

Stage five involved defining and naming the themes in a manner that is relevant for this study and as a 

result, this involved identifying the essence of each theme. Indeed within the discussion of the data, these 

themes are mentioned before the data in its original form (quoted) is incorporated in the study. The final 

stage (stage six) involved the write up of this survey report. As mentioned, the discussion below 

incorporates some of the data as evidence of the themes that were identified. Here the author chose clear 

quotes that capture both the theme as well as the relevance of the data in the context of this research. The 

relevant comments were selected and included in this study in line with Ritchie et al recommendations 

that is, incorporating data enough to evidence the themes but not too much to avoid the analysis being too 

descriptive also to incorporate data in quotation marks and thus keeping the uniqueness and originality of 

the respondent’s language and to follow this by including an interpretative commentary.
772

 In line with 

Castleberry and Nolen, by doing this, it increases the transparency and replicability of the research as 

wells as showcases the quality of the coding, theme generation and subsequent conclusion.
773

 

Using thematic analysis in this research is advantageous because it provides a well-structured approach to 

handling the data as well as enabled the researcher to summarize the key features of the data and thus 

helping to provide a clear organised final report.
774

 Moreover, through thematic analysis, the researcher 

was able to thoroughly examine the data highlighting the similarities and the differences and generating 

valuable insights into respondents’ views.
775

  Braun and Clarke’s six step guide to thematic analysis was 

used for this research because it is the most often referenced method by researchers
776

 using thematic 

analysis, and because it was fit for this research, that is, its flexibility enabled the researcher to apply it to 

this research.  
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 Executive summary 
 

 The respondents 
 

The questionnaire was completed by 144 respondents. Among the respondents, 87% indicate that their 

organisations mainly operate within the legal industry. 94% of the respondents’ primary role was legal 

and 90% of the respondents had been involved in up to 5 arbitration proceedings. 

 

 Preferred arbitration practice (overview) 
 

The key findings on arbitration practice in Kenya are: 

Confidentiality and privacy are seen as the most valuable characteristics of arbitration, followed by 

avoiding specific legal systems/national courts and speed of dispute resolution. The least popular 

characteristic of arbitration is the selection of arbitrators followed by neutrality, flexibility and cost.  

In relation to the selection of arbitrators, arbitration experience and reputation of impartiality as well as 

the competence in the sector that dispute concerns are the three most important characteristics the 

respondents look for when appointing an arbitrator.  A significant number of respondents also indicated 

the arbitrator’s cost is one of the main considerations when selecting an arbitrator. The least important 

characteristics that the respondents consider when selecting an arbitrator is the arbitrator’s general legal 

experience and the personal experience with the arbitrator.  

The most preferred arbitration seat is the NCIA, followed by the LCIA and ICC. 61% of the respondents 

indicated that they are familiar with the NCIA and its arbitration rules and the majority comment among 

the respondents was that the NCIA needs to do more public awareness campaigns and advertisements. 

A significant majority of the respondents, 70% indicated that arbitration should be more independent 

from the court process.  The main reason given for this response is that by choosing arbitration it is the 

parties’ choice to avoid national legal systems and the courts. 

The majority of the respondents 72% also indicated that there should not be an expansion of the scope of 

arbitrability in Kenya. 
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Views on Anti-suit Injunctions (overview) 
 

An overwhelming 73% of the respondents indicated that Kenyan courts should have the power to grant 

anti-suit injunctions to restrain foreign court proceedings that relate to an arbitration agreement. The main 

reason given for this response is that this remedy supports arbitration in that it ensures the parties honour 

the arbitration agreement.  

In relation to the public policy considerations relating to the grant of anti-suit injunctions, a significant 

majority of the respondents indicated that protecting important Kenyan public policy and abuse of justice 

among the most important considerations. This is in line with the majority’s view that 67% in the anti-suit 

injunction, context the will of the parties to submit the dispute to arbitration supersedes the need to 

respect international comity. However, a considerable number of respondents indicated that there should 

be some consideration on the need to respect the foreign court’s jurisdiction and avoiding indirect 

interference with the process of foreign court proceedings.  

 

 The Results & Analysis: 
 

 

 The Respondents  
 

The questionnaire was completed by 144 respondents all based in Kenya. Among the respondents, 87% 

indicate that their organisations mainly operates within the legal industry and mainly law firms.  The 

other 13% were working in other organisations including banking, healthcare, governmental departments 

and non-governmental organisations.  
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Figure 6 respondents’ organisation industry 

 

In terms of the respondents’ role within their organisations, 94% of the respondents’ primary role was 

legal either as in-house counsel 6% private practitioners (24%), arbitrators (7%), lawyers (55%), and legal 

administration (2%). The other 6% of respondents were HR consultants, mediators and financial 

consultants. 

 

 

 

Figure 7 Respondents primary role 

 

 In terms of arbitration experience, 90% of the respondents had been involved in up to 5 arbitration 

proceedings while 6% were involved between 6-10 arbitration proceedings and the other 4% of the 

respondents had been involved in over 10 arbitration proceedings. 
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Figure 8 respondents arbitration experience 

 

The most valuable characteristics of international arbitration 
 

In order to get a better understanding of why respondents would choose arbitration to other dispute 

resolution, the respondents were asked to identify the most valuable characteristic of international 

arbitration.  
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Figure 9 Most valuable characteristics of international arbitration 

 

The three most selected characteristics were: Firstly confidentiality and privacy 54%. As discussed above, 

privacy in this context means that no third party can attend the arbitral process while confidentiality 

means that parties have the advantage of non-disclosure of specific information about the dispute in 

public.
777

 Therefore it is unsurprising that settling disputes via international arbitration is considered by 

many as an effective way to resolve private business practices, trade secrets, and private industrial 

processes as well as avoiding a possible negative impact on the business. 

The second most valuable characteristic was, avoiding specific legal systems/national courts 43.8% and 

the third speed 41.7%. This result reinforces the continued prodigious success of the New York 

Convention 1958 generally to which the main aim is to promote arbitration as an alternative dispute 

resolution mechanism and to promote enforceability of arbitral agreements.  

In comparison to the QMU survey 2015, when the parties were asked the same question, the respondents 

indicated as below.
778
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Figure 10 QMU survey 2015 valuable characteristics of arbitration
779

 

 

Notably, the avoidance of the specific legal systems/national courts is highly ranked while cost, neutrality 

and finality not among the most selected in both surveys. However, it is surprising to see that speed and 

confidentiality and privacy were highly ranked in the Kenya survey and not as much in the QMU 2015 

survey and with a similar result in the more recent QMU survey 2018.
780

 Perhaps this neatly illustrates the 

unique reasons why parties seek arbitration in Kenya. 

It has been discussed that the speed of dispute resolution is a concerning issue in Kenya because there is a 

significant backlog of cases within the Kenyan courts which slows down the entire dispute resolution.
781

 

Indeed, it was mentioned that it was one of the main reasons that Article 159 of the Constitution of Kenya 

was introduced to mandates and exhort courts to promote arbitration and other ADR to offload of cases 

from the Kenyan courts. It has been discussed that the delay in the Kenyan courts has a resulting impact 

on the speed of arbitration in Kenya causing it to lag behind the UK and US on this issue. Overall this 

survey provides evidence that despite the delays, the arbitration process remains faster than the court 

process of dispute resolution. 

Confidentiality and Privacy were also highly ranked in Kenya and not so much in the QMU Survey 2015 

& 2018. Perhaps this is a reflection of the fact that in recent years the traditional confidentiality and 
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privacy in international arbitration have been slowly eroding. In current practice, different jurisdictions 

have adopted different approaches to the issues of confidentiality and privacy. For instance, in the UK, 

case law demonstrates that there is a trend shifting the position from the classical position in which 

arbitration is confidential.
782

 The classical position was that unless otherwise agreed by the parties, 

arbitration proceedings are to be held in private and there is an implied obligation of confidentiality that 

arises from the very nature of arbitration.
783

 Indeed in John Forster Emmott v Micheal & Partners Ltd
784

 

Lawrence LJ held that; 

‘Case law over the last 20 years has established that there is an obligation implied by law and arising out 

of the nature of arbitration, on both parties not to disclose or use for any other purposes any 

documents…or notes…or transcripts ..in the arbitration.’
785

 

However, the current trend is a recognition that the current trend on arbitration but it is subject to 

limitations that remain to be determined on a case by case basis.
786

 Therefore, any duty of confidentiality 

is subject to the exceptions of consent, court order, reasonable necessity and public interest.
787

 The US v 

Panhadle Eastern Corporation
788

 is a case in point demonstrating a similar position in the USA. In that 

case, the USA court refused to find a duty of confidentiality in the absence of an express contractual 

provision. 

Consequently, in the current practice, if parties want privacy and confidentiality in the arbitral preceding 

they need to incorporate into the arbitration agreement, select an arbitral seat and applicable law that 

offers rules on confidentiality or they have to expressly incorporate it in their arbitration agreement.
 789

 So 

in terms of confidentiality and privacy, arbitration practice internationally is shifting from the traditional 

approach, of automatic assumption by nature, to a system where parties have to opt into confidentiality 

and privacy.
790

 

As arbitration practice is still in development in Kenya, as such, it will be interesting to see whether these 

three characteristics will remain high ranking. 
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 The Most important Characteristics When Choosing an Arbitrator 
 

In order to gain an understanding of the respondents’ choices of arbitrators, the survey asked them to 

choose the most important characteristic that they consider when selecting an arbitrator.  

 

 

Figure 11 characteristics of an arbitrator 

The most frequently chosen characteristic was the arbitrator’s arbitration experience 85%.  This was 

followed closely by the competence of the arbitrator in the sector that the dispute concerns 83% and the 

third most chosen characteristic was the reputation of the arbitrator for impartiality 69%. Among the least 

selected characteristic was the respondent’s personal experiences with the arbitrator 6%, the arbitrator’s 

general legal experience 6% and the arbitrator’s academic achievement 14%. Notably, although not 

included in the options some respondents indicated cost as a consideration when selecting an arbitrator. 

These results, therefore, indicate that the parties to the dispute will generally want and expect the 

arbitrator or arbitral tribunal to be made up of experienced able arbitrators who will competently resolve 

the dispute effectively and fairly. There is no doubt that one of the crucial duties of an arbitrator is the 

requirement to maintain impartiality, throughout the arbitral proceedings. In Kenya, the impartiality of the 

arbitrator in the arbitration process is protected under the AA 1995 in the arbitral process in two main 

ways. First, s.13(3) of the AA 1995 allows a party to challenge the appointment to arbitration ‘only if 

circumstances exist that give rise to justifiable doubts as to his impartiality and independence.’ Second, 

s.36(b) & s.37(1)(a)(vii) of the AA 1995 gives the Kenyan courts power to refuse to enforce an arbitral 
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award to which its making ‘was induced or affected by fraud, bribery corruption or undue influence’ or 

where it is contrary to Kenyan public policy (including where the matter is impartiality impedes justice – 

as per Article 159(2)(b) of the Kenyan Constitution 2010). In addition, Rule 8 of the NCIA arbitration 

rules 2015 also requires all arbitrators to be independent and impartial. 

In order to get an even better understanding of the users of arbitration in Kenya's choice in arbitrators, 

further research and study should be undertaken that seeks to explore the challenges facing the choice of 

an arbitrator. These can include inter alia a limited pool of arbitrators or lack of a platform in which 

information on available arbitrators is shared. The result of this will be particularly interesting because the 

respondents indicated that the arbitration experience and competence of an arbitrator are the most 

important characteristics. It follows that the users of arbitration in Kenya would benefit from a platform in 

which information on the arbitrators can be shared with them. The drawback to such an approach is that it 

may lead to a situation where the same people are appointed as arbitrators repeatedly because the parties 

prefer competence and arbitration experience. 

 

 The Most Preferred Arbitration Seat 
 

With regard to the most preferred arbitration institution, the respondents were asked to their top three 

most preferred institutions. 

 

Figure 12 most preferred arbitration seat 
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The results clearly indicate that the NCIA 83% is the most preferred arbitration institution among 

arbitration users in Kenya. This is followed by the two of the most used arbitration institutions 

internationally, the LCIA 42% and the ICC 38% while the NYCIA 8% was the fifth selected. 

 

In comparison to the QMU 2015 survey, when the parties were asked the same question, the respondents 

indicated as below. 

 

Figure 13 QMU 2015 preferred arbitration seats
791

 

There appears to be a fairly similar result on the selection of arbitral seats with no surprise on LCIA and 

the ICC in Paris being highly ranked in both surveys (in the Update report in 2018 there was a similar 

result). From the QMU 2015 survey, reasons, why the respondents selected these seats, included 

neutrality and impartiality of the local legal system, the national arbitration law and judicial track record 

for enforcing agreements to arbitrate and arbitral awards (similar reasons were given in 2018 update).
792

 

However, it cannot be ignored that the NCIA was highest ranked in the Kenyan survey, despite being a 

relatively new institution (only launched in December 2016) and thus these results show a very good 

reception of the NCIA in Kenya. However, it can also be inferred that NCIA was frequently selected 

because respondents were familiar with the Kenyan arbitration law and its geographical location is 

particularly advantageous to the targeted respondents who were all based in Kenya. However, if this was 

the only reasoning the respondents used when selecting the NCIA then it should have followed that Kigali 

Centre of International Arbitration would have been among the most preferred arbitral institution. In this 
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regard, therefore, further research should be conducted in order to understand why the parties choose 

these particular institutions.  

Due to the NCIA being a new arbitration institution, the survey also asked the familiarity of the 

respondents to the NCIA and if the respondents have used it with the arbitration rules 2015. 

 

Figure 14: familiarity to the NCIA 

 

61% of the respondents indicated that they are familiar with the NCIA and the NCIA arbitration rules 

2015. However, only 37% of these 61% respondents indicated that they have also used the NCIA using 

the NCIA rules 2015. Thus the majority of those familiar with the NCIA and its rules that is 63% of the 

61%, indicated that they have not yet used them. 

Nonetheless, when those who were not familiar with the NCIA and its rules and those who had not used 

them were asked if they would consider using them in the future, an overwhelming 84% indicated that 

they would as shown below. 
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Figure 15: would you use the NCIA 

  

Evidently, this positive result for Kenya, because as discussed above the more the NCIA is used, the more 

it will gain its reputation, there will also be more research on arbitration in Kenya, development of laws in 

arbitration and an inevitable attraction to foreign parties to resolve their dispute in Nairobi. 

 In a bid to promote the NCIA the survey questionnaire asked the respondents to give feedback to the 

NCIA. The majority of the respondents were in consensus that the NCIA ought to market itself more 

aggressively. This key theme is reflected in one of the respondent’s response that the: 

 ‘NCIA needs to do more groundwork to sensitive people and especially stakeholders in the legal 

fraternity about its presence and services.’   

Indeed this survey result gives a clear indication that the NCIA would benefit from more advertising of 

services as 39% of the respondents indicated that they are not familiar with the NCIA and arbitration rules 

and 84% of the respondents indicated they would use it. 

These respondents indicated that such marketing should be done in form of organising events, 

conferences and seminars with the aim of engaging in public participation and creating awareness 

campaigns locally and internationally, organising regular training and international exposure experiences 

for the staff. This is in line with s.5 of the NCIAA 2013, which as it shall be recalled mandates, the NCIA 

to promote arbitration in Kenya.  True to this, NCIA has recently started promoting its services by 

holding conferences (1
st
 in June 2018 next in March 2020) and holding training sessions in a bid to 

advertise and promote arbitration practices in Kenya.
793
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The Relationship between the Arbitration and the Court Process 
 

As mentioned above the main aim of enacting the AA 1995, was to limit the extent to which the Kenyan 

national courts could intervene in the arbitration process so that arbitration practice in Kenya reflects the 

international standards. Accordingly, s.10 of the AA 1995 confines any intervention by the Kenyan courts 

to only circumstances provided for within the AA 1995. In this way, therefore, court intervention can only 

take place if an application is made by one of the parties (with leave of the tribunal in some instances), or 

by the tribunal itself.
794

  

Therefore, this survey questionnaire asked respondents if they were satisfied with the relationship that the 

Kenyan courts have with arbitration in Kenya. 

 

Figure 16 Relationship between the court and arbitration 

 

Some of the respondents (29%) were satisfied that, the AA 1995 and Kenya courts have applied the right 

balance so far. In fact, one of the respondents wrote ’I am of the view the separation between arbitration 

and courts is adequately set up in Kenya's Arbitration Act.’ Another wrote ‘the courts in Kenya have so 

far respected the independence of the arbitral process.’ 

However, 71% of the respondents indicated that arbitration should be more independent from the court 

process. Indeed one of the respondents wrote; ‘arbitration in Kenya is still very much co-dependent on the 

High Court.’  The key reason given for this response is that the court’s interference may affect the 

efficiency and speed of the arbitration process. Expressing this view, respondents wrote:  
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 ‘[I]nterference by the courts often leads to delays in the arbitration process, which the 

arbitration process intended to avoid in the first instance.’ 

 ‘To actually solve the backlog issue indeed that was one of the main reasons arbitration was 

even invented in the first place. To return the matter to the court hence seem[s] quite self-

defeating.’ 

 ‘Reliance on courts often leads to delays in the arbitration process, which the arbitration 

process intended to avoid in the first instance’ 

Clearly, respondents concern as to the effect of the delays and backlog in the Kenyan courts and how it 

affects the arbitration procedure which has been a recurring issue as discussed in this project. These 

results further support World Bank’s findings that there is a significant issue in terms of judicial speed in 

Kenya which affects the arbitration process. All in all, arbitration cannot be entirely/wholly independent; 

courts are still need to complement the arbitration process by inter alia ensuring justice. Therefore, it is 

imperative to resolve the issue of backlogs and delays in the Kenyan courts because it will create a win-

win situation for both the courts and the arbitration process. This is because it will increase the speed of 

arbitration, which would encourage even more parties to use arbitration and thus there will be less 

backlog and delays in the Kenyan courts.  

Overall there are substantial efforts by the AA 1995 and the Kenyan courts to limit the interference of the 

arbitration procedure. However, further limitations to the court's powers would be welcomed in the 

arbitration practice in Kenya. 

 

Should Kenyan Courts have the power to grant anti-suit injunctions? 
 

As discussed in chapter 4, arbitration anti-suit injunctions are often sought in national courts to restrain a 

party from breaching a valid arbitration agreement by commencing and/or proceedings with foreign court 

proceedings in favour of arbitration. Thus, this remedy is beneficial as it promotes arbitration, avoids 

duplication of proceedings and inequities thereof. Nevertheless, they are far from perfect. The central 

concern is the jurisdictional practicalities, because although they are directed to the party in breach of the 

arbitration agreement, in practice it indirectly interferes with the sovereignty and process of the foreign 

court.
795

 Moreover, in practice, it may be interpreted as the issuing court lacking trust that the foreign 

court would submit the dispute to the appropriate forum.
796

 As result, in consideration of whether to issue 

anti-suit injunctions courts will usually have to balance a number of public policy considerations which 

are discussed in chapter 4 and with respect to survey findings below. As a result, there is no universal 

approach to granting an anti-suit injunction, this being the case, in chapter 4 six distinct approaches were 

discussed that can be summarised as follows. 
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proceedings 
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Figure 17 Six distinct approaches to anti-suit injunctions 

 

It was mentioned that the Kenyan courts have not yet issued an arbitration anti-suit injunction. Arguably, 

the closet remedy issued is the stay of proceedings via s.6 of the AA1995 which as it has been noted is 

different in nature to arbitration anti-suit injunction because it is only available as a defence remedy and 

can only be relied upon in the court which the court proceedings have been started. Despite the difference, 

from anti-suit injunctions, Kenyan courts by granting a stay in proceedings demonstrate that they do not 

tolerate con-current proceedings. In addition to this, the Kenyan courts have not issued an anti-suit 

injunction but s.7 of the AA1995 is fairly similar to the English s.44 of the AA 1996 as they both allow 

their respective courts to issue an interim injunction in support of arbitration. Moreover, being a common 
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law system heavily influenced by English and US law increases the probability that the Kenyan courts 

may grant this remedy in the future.   

In this context, therefore, the survey asked the Kenyan based respondents whether they would welcome 

arbitration anti-suit injunctions.   

 

 

Figure 18 Should Kenyan courts have the power to issue an anti-suit injunction 

 

73% of the respondents indicated that the Kenyan national courts should have the power to issue anti-suit 

injunctions.  In support of this remedy one respondent wrote; 

 ‘Once parties voluntarily chose to enter into a valid arbitration agreement, they should be held to their 

bargain, irrespective of the jurisdiction.’  

Others wrote; the Kenyan courts should have this power because it ‘protects the sanctity of the arbitration 

agreement and is consistent with the parties’ agreement at the point of contracting.’  

In addition to this, another respondent wrote, ‘this equitable remedy should be availed to the aggrieved 

party and also to ensure that foreign courts recognize and respect the will of the parties expressed in the 

arbitration agreement.’  

These views were shared among the majority of the respondents. They are pro-arbitration responses in 

that they focus on the impact of this remedy on international arbitration practice. They indicate that on the 

respondents’ view an anti-suit injunction is an important remedy that has an effect of ensuring that the 

parties would be bound by their voluntary and consensual agreement to arbitrate the dispute. In this way, 

therefore, it avoids a situation where the parties will abuse of justice in that parties reaching their 

voluntary and consensual arbitration agreement without any suitable remedy. In practice, this is desirable 

because it creates certainty such that it gives reassurance to commercial parties that where there is a valid 

arbitration agreement the courts will bind the parties to that agreement. Other views advanced by the 

respondents in support of the remedy include: 
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1. ‘Parties entered into a contract with an arbitration clause for the express purposes of avoiding 

court proceedings. A court should not step in to determine the rights of parties once they have 

agreed upon the method of settling disputes arising from the contract.’ 

2. ‘This will encourage parties to respect their arbitration agreements and will reduce forum 

shopping’ 

3. ‘If there is a valid arbitration agreement then proceedings should not commence in another 

jurisdiction as having two matters with the same parties simultaneously is repetitive and not in 

the interest of justice’ 

 

The other 27% of the respondents, who suggested that the Kenyan courts should not have the power to 

grant anti-suit injunctions, were mainly concerned about the enforceability of such an injunction in the 

foreign court and that this remedy indirectly interferes with foreign court proceedings.  Expressing this 

concern some of the respondents wrote, that  

1. ‘There would be, serious enforceability concerns if such injunctions are issued. I do not see how 

the Kenyan issued court injunction could be enforced in the foreign court in which there foreign 

court proceedings. Such orders would also impinge on the sovereignty of states whose courts are 

hearing such matters.’ 

2. ‘I think that this would usurp the power of the foreign court. If a suit has been filed in a foreign 

court then it would be upon the Defendant to point to that foreign court that there is an 

arbitration clause in the agreement and that the matter should be referred to arbitration. Also, it 

may be difficult to enforce such orders in foreign countries especially those in which Kenya has 

a strained relationship with.’ 

 

3. ‘There will be extreme difficulty in enforcing such injunctive orders upon a foreign Court. How 

will parties ensure compliance with the said orders?’ 

 

These concerns are centred around the enforceability of this remedy. In order to respond to these 

concerns, it is important to understand that the premise in which this remedy is granted. That is it is only 

be granted to restrain the wrongful party and thus granted only where the courts have jurisdiction over the 

defendant. 

As discussed above, under English law, in Turner v Grovit
 
the term anti-suit injunction was considered 

and explained. It was held that the term ‘anti-suit injunction’ is misleading because it gives the impression 

that it is directed towards the foreign court. Far from this, the English courts explained, the injunction is 

not directed against the foreign court but rather, the order is directed against and binds the party who 
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launches a wrongful claim in the foreign court.
797

 This is the case because this is an equitable remedy 

which is granted in personam which means, the court granting an anti-suit injunction is not interfering 

with the jurisdiction of the foreign court, but rather, imposing restrictions on a party over who has 

commenced foreign proceedings in breach of a valid arbitration agreement. Similarly in the US courts in 

Lakers Airways Ltd v Sabena Belgian World Airlines,
798

 it was held that ‘American courts have the power 

to control the conduct of persons subject to their jurisdiction to the extent of forbidding them from suing 

in foreign jurisdictions.’
799

  Accordingly, this remedy is addressed to the wrongful party and would only 

be granted where the court would have jurisdiction of that party. 

It has been discussed that in practice, this can be evidenced by the fact that where a party does not comply 

with an anti-suit injunction, it will usually be considered a contempt of court under English law.  In this 

way, therefore, anti-suit injunctions can be seen as a personal remedy granted in respect of the arbitration 

agreement which has the effect of restraining a party to a contract from doing something that he has 

promised not to do. In this way therefore the claimant’ (the party seeking the anti-suit injunction) 

contractual right to have disputes settled by arbitration is enforced.  

Being an equitable remedy it also means that for an anti-suit injunction to be effective it is only granted 

where the court granting the remedy has personal jurisdiction over the party starting foreign court 

proceedings. This is crucial because it ensures the issuing court can enforce the anti-suit injunction. In 

practice, usually, it is a foreign party who commences foreign court proceedings in their own domestic 

courts. As per Lord Chief Justice Stone in International Shoe v State of Washington
800

 in such instances 

in the USA, the USA courts will usually have personal jurisdiction over the foreign parties that have 

‘minimum contacts’ with the US so that the court proceedings do not offend the due process standard of 

‘traditional notions of fair play and substantial justice.’ Minimum Contact in this case refers to where the 

parties have established their physical or legal presence in the US or where it is an internet-based entity 

conducting commercial activities in the US.
801

 

It has explained that as a matter of English law, once the court has jurisdiction over the substance of the 

case, it has personal jurisdiction to make ancillary orders, including anti-suit injunctions towards the 

parties.
802

 In relation to having personal jurisdiction over the substance of the case, usually, the English 

Courts will have jurisdiction over a dispute relating to a contract if the obligation which is subject to the 

dispute was to be performed in the UK. So for instance, in U&M Mining Zambia Ltd (UCM) v Konkola 

Copper Mines Plc
803

 Blair J held that based on the facts of the case, the English court did not have 

jurisdiction to issue an anti-suit injunction because:  
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"[The] dispute [is] between two Zambian companies. It concerns the operation of a copper mine in 

Zambia … The matter is of national as well as local importance since, as I have been told, the mine 

contributes a substantial proportion of Zambia’s total GDP. So far as judicial assistance by way of 

interim measures pending the appointment of the arbitrators is required, in my view the natural forum for 

such proceedings is in Zambia, not in England."
804

  

 

Therefore, if this remedy were to be adopted, the Kenyan court granting an anti-suit injunction in favour 

of arbitration proceedings, would and should not be interfering with the jurisdiction of the foreign court, 

but rather, the court would be imposing restrictions on a party (which voluntarily agreed to arbitration) to 

whom the court has jurisdiction from breaching the arbitration agreement. 

 

 

In the anti-suit injunction, context does the need to respect 

international comity outweigh the need to support international 

arbitration? 
 

It has been discussed that international comity is an international principle in which the USA courts place 

significant weight when determining whether or not to issue an anti-suit injunction.  It would be recalled 

that it was defined by Justice Gray, in Hilton v Guyot
805

 the US Supreme Court as; 

‘The recognition which one nation allows within its territory to the legislative, executive or judicial acts 

of another nation, having due regard both to international duty and convenience, and to the rights of its 

own citizens or of other persons who are under the protection of its laws.’
806

 

 

Accordingly, it can be submitted that in the anti-suit injunction context, international comity refers to the 

principle which binds US courts to respect foreign court proceedings and voluntarily adopt or enforce the 

laws and foreign court judgements out of deference, mutuality and respect. In this way, therefore, this 

principle creates an atmosphere of co-operation and reciprocity between the US and foreign courts. In 

practice, this is really crucial as the current commercial era is one of world economic interdependence and 

economic interdependence requires cooperation and comity between nations.
807
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Therefore, it follows that when a US court issues anti-suit injunctions to stop a party from commencing 

foreign court proceedings it runs directly counter to this principle international comity. In fact, in Gau 

Shan Co. v Bankers Trust Co
808

 the US court held the grant of an anti-suit injunction; 

  

“Conveys the message that the issuing court has so little confidence in the foreign court's ability to 

adjudicate a given dispute fairly and efficiently that it is unwilling even to allow the possibility.” 
809

 

 

However, it must be noted that the principle of comity is not absolute. So for instance, the US courts 

recognize the passing of the New York convention 1958 and the FAA 1995, in particular, has set a 

national public policy to enforce the arbitration agreement and thus in certain circumstances, this could 

justify the issuance anti-suit injunction.
810

 In this regard, therefore, applying international comity dictates 

US courts to balance between the public policies. In fact, it is this determination of the appropriate weight 

to be placed on international comity that has led to the circuit split in the US.
811

  

 

In this context, the respondents were asked to determine in their view whether the need to respect 

international comity outweighs the need to support arbitration agreements.  

 

Figure 19 Does international comity overweigh need to protect arbitration 

 

 In the majority’s view, 67% in the arbitration context, the will of the parties to submit the dispute to 

arbitrations should prevail. However, a significant minority 32% were concerned about the need to 

protect international co-operation and comity between national courts.  This result indicates within the 
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Kenyan courts, although the arbitration agreement places significant weight and consideration should be 

placed on international comity. This matter is discussed further in detail below. 

  

 

Public policy consideration relating to the grant of anti-suit 

Injunctions 
 

As mentioned in chapter 4, nine principles were identified as commonly referred to by the courts when 

considering whether or not to grant an arbitration anti-suit injunction. It was mentioned that the different 

approaches are as a result of different weight placed on these issues by the courts. 

Therefore, in order to understand the respondents preferred approach towards arbitration anti-suit 

injunctions, this survey asked the respondents to rate these of the public policy considerations. The 

respondents were asked to rate each consideration on a scale of 1-5; where 1 is the least important and 5 

is the most important consideration. 

 

Protecting jurisdiction of arbitrators over the dispute 

 

As discussed, the arbitration agreement records the parties' consent to arbitrate in a binding manner that 

mandates the arbitrator or the arbitral tribunal to decide the dispute that is covered in that agreement. 

Where a party has started foreign court proceedings in breach of the arbitration agreement they do so in 

disregard of the arbitrator’s jurisdiction over the case. It follows therefore that an arbitration anti-suit 

injunction in this context would protect the arbitrator’s/arbitral tribunal jurisdiction over the dispute.  

So this question asked the respondents to rate how important it is to protect the arbitrator’s jurisdiction. 

 

Figure 20 protecting the jurisdiction of arbitrators 
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76% of the respondents indicated that this is either an important or very important factor for 

consideration. Accordingly, the majority are of the view that when deciding whether or not to grant an 

anti-suit injunction the courts should place a significant weight in favour of issuing an anti-suit injunction 

as such an injunction would protect the jurisdiction of the arbitrators. 

 

Avoiding the inconveniences and inequities in which allowing simultaneous 

prosecution 

 

Where a party commences foreign court proceedings in breach of an arbitration agreement, there may be 

duplication of proceeding especially where the foreign proceeding is commenced when the arbitration 

process has already begun. It has been discussed that in practice the duplication of proceedings may result 

in inequitable hardships including parties having to spend more on legal fees and there potential concern 

that the proceedings would lead to conflicting outcomes. 

In order to avoid these inequities, national courts resort to anti-suit injunctions with the aim of restricting 

the party from commencing or proceeding with the foreign court proceedings. Indeed as mentioned 

above, the US Circuit courts following the liberal approach are ready to grant an anti-suit injunction in 

order to avoid simultaneous proceedings. For instance, in Kaepa case study above  the Fifth Circuit Court 

held that it is ready to issue an anti-suit injunction where; 

 

 ‘Allowing simultaneous prosecution of the same action in a foreign forum thousands of miles away 

would result in ‘inequitable hardship’ and ‘tend to frustrate and delay the speedy and efficient 

determination of the cause.’
812

 

 

Similarly, the English courts feel no diffidence to issue anti-suit injunctions where the foreign court 

proceeding are causing faults/inequities including delays, abuse of justice or even potential of having 

conflicting outcomes from simultaneous proceedings. 

 

In this context, this question asked the respondents to rate how important it is for Kenyan courts to avoid 

the inconveniences and inequities. 

                                                           
812
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Figure 21 avoiding the inconveniences of allowing simultaneous proceedings 

86% of the respondents indicated that they consider the avoidance of practical inequity hardship as either 

important or very import with regards to determining whether or not to issue an arbitration anti-suit 

injunction. 

 

 

 Respecting the foreign court’s jurisdiction and avoiding an indirect interference 

its process  

 

As seen in the discussion of anti-suit injunctions in chapter 4, the courts usually justify this remedy on the 

grounds that, the injunction is an equitable remedy and thus is directed to the party that commenced the 

foreign proceedings in breach of the arbitration agreement in personam. In this way, therefore, it is only 

effective so far as that party is amenable to the jurisdiction of the issuing court so that the order can be 

enforced against the party.  

 

However, as mentioned earlier, in as much as anti-suit injunctions can be justified on these grounds, upon 

enforcing the injunction in practice it causes an indirect interference with the process of foreign courts. 

Indeed, it shall be recalled that this was identified by Lord Woolf MR in Fort Dodge Animal Health Ltd v 

Akzo Nobel NV
813

 where he held that: 

 

“Since such an order (an anti-suit injunction) indirectly affects the foreign court, the jurisdiction must be 

exercised with caution and only if the ends of justice so require.”
814

 

 

                                                           
813

 [1998] FSR 222 ,  
814

 Ibid at 246 
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Similarly, this one of the main reasons that the CJEU in West Tankers rejected the issuance of arbitration 

anti-suit injunctions between the member state courts. 

Likewise, the US court in Gau Shan Co. v Bankers Trust Co
815

 held the grant of an anti-suit injunction;  

“Conveys the message that the issuing court has so little confidence in the foreign court's ability to 

adjudicate a given dispute fairly and efficiently that it is unwilling even to allow the possibility.” 
816

 

 

In this context, therefore, this survey questionnaire asked the respondents on their views on how much 

weight should be placed by the Kenyan courts in respecting the foreign court’s jurisdiction and avoiding 

an indirect interference with the process of a foreign court. 

 

 

Figure 22 respecting the foreign court jurisdiction 

 

57% of the respondents indicated that important and very important while 43% of the respondents 

indicated that it is not, least and somewhat important. This means that although as mentioned above the 

respondents welcome the power to issue an anti-suit injunction this remedy should be exercised 

cautiously and measures should be in a place that ensures there is due regard to the foreign court’s 

jurisdiction. Moreover, it shall be recalled that this is of importance because in line with the German 

courts as discussed above in chapter 4 respecting foreign court’s jurisdiction is also attached with the 

inevitable concern of the party’s fundamental right to access courts. Thus in line with the respondents’ 

view, the power of issuing this remedy should be cautiously exercised.  

 

 

                                                           
815

 Ibid  
816

 See note 807, at 1355   
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Creating an atmosphere of co-operation between Kenyan courts and other foreign 

courts 

 

As mentioned above, this interdependent and ever globalised commercial era requires co-operation and 

comity between nations and judicial systems. The concern with issuing anti-suit injunctions is that as it 

indirectly affects the jurisdiction of the foreign court and thus may create a hostile judicial environment as 

the foreign court might refuse to recognise the injunction or might even see a lack of trust that it may 

submit the dispute to the appropriate forum as mandated by the NYC 1958.   

In the EU in order to promote an atmosphere of co-operation, and reciprocity among EU state courts the 

CJEU in West Tankers case discussed above prohibited the grant of anti-suit injunction among EU state 

courts. Indeed the CJEU emphasized that this was the case because the anti-suit injunction of this nature 

runs counter to the principle of ‘mutual trust’ between courts of EU Member States.
817

 The CJEU 

explains this is the case because the use of anti-suit injunctions strips the foreign court’s power to rule in 

its own jurisdiction. The US federal courts also recognise the principle of international comity which as 

discussed above aims to creates an atmosphere of co-operation and reciprocity between the US and 

foreign courts. 

In this context, therefore, this survey questionnaire asked the respondent’s view on how important it is for 

the Kenyan courts to create an atmosphere of co-operation and reciprocity.  

 

Figure 23 creating an atmosphere of co-operation and reciprocity 

In relation to the survey result, the majority of the respondents 76% indicated that it is important and very 

important to create an atmosphere of co-operation and reciprocity between Kenyan Courts and other 

foreign courts.  It follows therefore that this is another indication from the respondents that the power to 

issue anti-suit injunctions should be exercised cautiously taking into account the need to maintain judicial 

co-operation between states. 
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Protecting important Kenyan public policy and causing abuse of justice 

 

As it shall be recalled, under English law where foreign court proceedings in breach of an arbitration 

agreement are violating English public policy and causing abuse of justice, the court is ready to issue an 

anti-suit injunction. Additionally, in the US courts following the restrictive approach discussed above, if 

they the personal jurisdiction, the grant of an anti-suit injunction would depend entirely on whether the 

foreign court proceedings are in breach of national public policy.  

In this context, this question, therefore, asked respondents how important the protection of national public 

policy and prevention of abuse of justice are.  

 

 

Figure 24 protecting important Kenyan public policy 

 

The protection of Kenyan public policy is a very important duty of national courts especially because they 

are established and governed by the Kenyan national constitution and legislations. In addition to this, they 

are mandated to interpret laws in the national interest. Therefore, it is of no surprise that an overwhelming 

majority of the respondents, 86%, indicated that Kenyan courts should treat the protection of national 

public policy as either important or very important. 

 

Enforcing arbitration agreement and promoting arbitration process overall 

 

The very essence of a court issuing an anti-suit injunction is to promote arbitration by requiring the 

parties to resolve their dispute via arbitration as per the arbitration agreement. Indeed, as mentioned above 
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in Ivan Zagubanski
818

 Aiken J in the English High court held that the subject matter in an anti-suit 

injunction claim ‘is for relief to enforce the arbitration agreement’.   

 

In this regard, therefore, the survey questionnaire asked the respondents how much importance the 

enforcement of arbitration agreements should be placed by the courts when considering whether to issue 

an anti-suit injunction. 

 

 

Figure 25 Enforcing arbitration and supporting arbitration overall 

 

As mentioned above, the Kenyan legal framework is set in such a way the courts are mandated and 

exhorted to enforce arbitration agreements and promote arbitration via the AA 1995, NCIA 2013 as well 

as the Kenyan Constitution to offloaded cases from the Kenyan courts and resolve the backlog issue. In 

this context, therefore, there is no surprise that the majority of the parties 86% indicated that the 

enforcement of the arbitration proceedings is either very important or important consideration.  

 

 

 

Preventing parties from commencing vexatious and strategic court proceedings in 

breach of a valid arbitration agreement 

 

At times a party may initiate foreign court proceedings as a delay tactic in order to gain a strategic 

advantage when in the proposed arbitration proceedings. It should be recalled that an anti-suit injunction 

is essentially a fault based remedy under English law. This is because being an equitable remedy would 

only be granted where the defendant is at fault. Therefore, as per Lord Diplock in the UK Supreme court 
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held that the fault in this context is the ‘unconscionable’ conduct of the defendant to start foreign court 

proceedings strategically in breach of the arbitration agreement.
819

 Under English law, such conduct has 

been described as inter alia wrongful, abuse of justice/process, vexatious and oppressive.
820

 This 

requirement of such a fault by the defendant was also recognised by Brennan CJ in the Australian High 

Court where he held that: 

 ‘There must be an equity which entitles one party as against the other to an injunction to restrain the 

other from proceeding in the foreign court’
821

 

 

In this context, therefore, this survey questionnaire asked the respondent’s view on how much importance 

the Kenyan courts should place on the prevention of vexatious and strategic court proceedings. 

 

Figure 26 Preventing parties from commencing strategic court proceedings 

 

With regards to the survey results, an overwhelming majority of the respondents 88% indicated that 

preventing vexatious or strategic court proceeding is either important or very important consideration. 

This result, therefore, indicates that the overwhelming majority would want the Kenyan courts to grant an 

anti-suit injunction where a party has commenced proceedings tactically or strategically. 

 

Promoting Kenya as an arbitration friendly jurisdiction 

 

As mentioned above anti-suit injunctions in the arbitration context have the effect of enforcing arbitration 

agreements. Thus having a judicial record of issuing anti-suit injunctions in Kenya in such a way is vital, 
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as it promotes and attracts the parties to resolve their dispute in Kenya. This particularly needed in Kenya 

as the World Bank ranks judicial assistance in Kenya as relatively low. 

Under English law this added advantage of the anti-suit injunctions in this context is recognised judicially 

in the UK Supreme court in West Tankers
822

 where Lord Hoffman held that; 

 The existence of the jurisdiction to restrain proceedings in breach of an arbitration agreement clearly 

does not deter parties to commercial agreements. On the contrary, it may be regarded as one of the 

advantages which the chosen seat of arbitration has to offer.’ 
823

  

 

His lordship added that:  

‘If the Member States of the European Community are unable to offer a seat of arbitration capable of 

making orders restraining parties from acting in breach of the arbitration agreement, there is no 

shortage of other states which will. For example, New York, Bermuda and Singapore are also leading 

centres of arbitration and each of them exercises the jurisdiction which is challenged in this appeal.’
824

 

 

 

In this context, therefore, the survey asked the respondents how much weight the Kenyan courts should 

place on promoting Kenya as arbitration friendly jurisdiction when deciding whether to issue an anti-suit 

injunction. 

 

 

Figure 27 Promoting Kenya as an arbitration friendly Jurisdiction 
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As Article 159 of the Kenyan Constitution mandates the Kenyan courts to promote the use arbitration, it 

is not surprising that the majority of the respondents 76%  indicated that this is either a very important or 

important factor. This is a pro-anti-suit injunctions result which exhorts the Kenyan courts to issue this 

remedy with a keen interest in promoting the NCIA and Kenya overall as an arbitration friendly 

jurisdiction.  

 

 

Creating legal certainty and judicial precedent such that where there is a valid 

arbitration agreement it will be submitted to arbitration 

 

Having judicial consistency and certainty of enforcing arbitration agreements in Kenya is vital as it has 

the effect of attracting parties to arbitrate disputes in Kenya. Indeed in the QMU survey 2015 and 2018, a 

national track record of enforcing arbitration agreements was among the top five most important 

considerations the parties have when deciding on an arbitration seat.
825

 

It is has been mentioned that creating such an atmosphere and thus attracting and hosting international 

arbitration in Kenya is not only a means to attract foreign investment but also a way to build a 

jurisdiction's reputation as a modern, neutral and reliable place to do business and respecting the rule of 

law.
826

 As mention for Kenya, such a result would significantly benefit the local legal community that is, 

the Kenyan lawyers, arbitrators and the NCIA, by increasing demand for their services.
827

 This is likely to 

lead to the development of Kenyan laws on arbitration as well as a much needed significant offload of 

cases from the Kenyan courts.
828

 

Additionally, the increase of international commercial arbitration in Kenya would also generally benefit 

the Kenyan economy through inter alia payment of tax, attracting foreign investments and also business 
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opportunity for the hospitality industry particularly during the during arbitration proceedings.
829

 For 

instance, in accordance with an LCIA report the total amount of amounts in dispute from 2013 to 2016 

exceeded 8.1 billion, in which the average median arbitration costs were USD 97,000, with median 

tribunal fees USD 82,000 and median LCIA administrative charges of USD 17,000 for each case.
830

 

 In this context, therefore, the survey asked the respondents how important it is to create an atmosphere of 

legal certainty of enforcing arbitration agreements and thus attracting parties to NCIA when deciding 

whether to grant an anti-suit injunction. 

 

Figure 28 Creating legal certainty of enforcing arbitration agreements 

With the advantages associated with hosting the international arbitration, there is no surprise that 84% of 

the respondents indicated this is either a very important or important. 

 

 

Overall views on anti-suit injunctions in Kenya 

 

 

Question 

 

1 
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For anti-

suit 

injunctions 

 

 

76% 

 

 

86% 

 

 

43% 
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Against 

anti-suit 

injunction 

 

24% 

 

14% 

 

57% 

 

76% 

 

14% 

 

14% 

 

12% 

 

24% 

 

16% 

  

27.9% 

            

Figure 29 overall results on anti-suit injunctions in Kenya 

 

 

These results indicate a very positive attitude towards anti-suit injunctions in Kenya. It also indicates that 

the significant majority of the key stakeholders, (72% of the respondents) in international arbitration in 

Kenya, would welcome this remedy where a party starts foreign court proceedings in breach of a valid 

arbitration agreement. The overall result also reinforces the validity, consistency and reliability of the 

survey as, in a similar question above (constructively differently), there was almost an identical result as 

73% of the respondents indicated that the Kenyan national courts should have the power to issue anti-suit 

injunctions. 

Overall, this result indicates that the main arguments for in the Kenyan context for granting an anti-suit 

injunction is the prevention parties from commencing vexatious and strategic foreign court proceedings in 

breach of a valid arbitration agreement. This is followed very closely by the fact that granting anti-suit 

injunctions prevents violation of public policy and abuse of justice, enforces arbitration agreement and 

supports as well as promote the arbitration process overall and avoids inconveniences and inequities in 

which allowing simultaneous prosecution of the same dispute may entail. 

However, these results indicate, although this remedy is welcome, particular attention should be placed on 

the fact that anti-suit injunctions may have the unintended and indirect effect of affecting creating an 

atmosphere of co-operation between Kenyan courts and other foreign courts. In this way therefore the 

respondents should ensure anti-suit injunctions should be issued in a way that respects the foreign court’s 

jurisdiction and avoiding indirect interference in its process. 

 

A summary of the main arguments for and against in order of importance is illustrated in the table below. 

 

For anti-suit injunctions  

 

 

 

 

Against anti-suit injunctions 

 

 

Preventing parties from commencing 

vexatious and strategic court proceedings 

 

 

Creating an atmosphere of co-operation 

between Kenyan courts and other foreign courts 
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in breach of a valid arbitration agreement 

– 88% 

 

 

– 76% 

 

  

 

 

Protecting important Kenyan public 

policy and causing abuse of justice – 

86% 

 

 

Enforcing arbitration agreement and 

promoting arbitration process overall– 

86% 

 

 

Avoiding the inconveniences and 

inequities in which allowing 

simultaneous prosecution– 86% 

 

 

  

 

 Respecting the foreign court’s jurisdiction and 

avoiding an indirect interference its process  – 

57% 

 

  

 

 

Creating legal certainty and judicial 

precedent such that where there is a valid 

arbitration agreement it will be submitted 

to arbitration -84% 

  

 

 

   

Promoting Kenya as an arbitration 

friendly jurisdiction* - 76% 

 

 

Protecting jurisdiction of arbitrators over 

the dispute* -76% 

 

 

 

*It should be noted that  nearly a 

quarter of the respondents 24% 

thought that these considerations 

are not important   
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Figure 30 Main arguments for and against anti-suit injunction in Kenya 

 

 

 

 

 Should there be an expansion on the arbitrable disputes in Kenya? 
 

As it has been discussed there is no statutory limit within the Kenyan AA 1995 on the use of arbitration to 

a particular subject matter and therefore it is left to the legislators and courts to determine matters of 

arbitrability of a dispute. In general practice, they would be guided by political, social and economic 

policy considerations. For the Kenyan courts specifically, they would also be guided by the Article 159 of 

the Kenyan Constitution, which as mentioned requires the court to promote arbitration but in doing so 

ensure the ends of justice are met as well as ensure that all laws will be applied equally to all persons with 

due regard to all procedural technicalities without delayed while promoting all principles of the Kenyan 

Constitution.  

It has been discussed in chapter 3 there has been guidance from the Kenyan courts that constitutional 

matters, inheritance and Criminal matters even those arising in commercial contracts are not arbitrable. 

The Kenyan courts have confirmed that employment disputes are arbitrable in Kenya but there is a lack of 

clarity on the extent to which they are arbitrable. This clarification is important because as shown in 

chapter 4 there has been a different approach in the UK and US, prima facie however it appears the 

Kenyan courts have taken a broad approach similar to that in the US to generally allow the arbitrability of 

these disputes.  However, as discussed in chapter 3 there remains a lack of clarity on the arbitrability of 

certain disputes and/or extend of arbitrability in Kenya in which as discussed in chapter 5 their 

arbitrability has been well defined in UK and US for instance, including but not limited to Family and 

Child law, Intellectual property laws, corporate governance laws and competition laws. 

It shall be recalled that the arbitrability of disputes is important because it has significant consequences in 

the arbitration practice particularly on whether an arbitration agreement and/or award will be recognised 

and enforced. Therefore the lack of clarity on the arbitrability of these laws may have a resulting effect of 

deterring parties from choosing Nairobi, Kenya as arbitration seat 

In this context, therefore, this survey asked the respondents whether there should be an expansion on the 

arbitrability doctrine in Kenya. 
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Figure 31 should there be an expansion on arbitrable disputes in Kenya 

 

It shall be recalled that there is a backlog of cases within the Kenyan judiciary which causes delays in the 

arbitration process. There as parties indicated speed as one of the most important factors of dispute in 

arbitration, it was expected that the majority of respondents would want an expansion in the arbitrability 

of disputes in Kenya. Therefore, it is surprising to see that majority of the respondents, 72% answered to 

the negative. In order to understand the responses, the questionnaire asked the respondents to indicate the 

reasons for their answers. The main concerns were centred on the public policy concerns of allowing 

arbitrability of disputes to which the substantive law is aimed at ensuring justice and protecting the public 

interests. Some of the respondents wrote:  

 

 ‘Apart from ensuring uniformity, there is also the need to ensure that legislation and the public 

interest is not frustrated through a process in which there is minimal input from members of the 

public.’ 

 

 

 ‘Party autonomy accorded in arbitration cannot be effective when it comes to Mandatory laws. 

It is easier to safeguard Public interest when the laws are applied uniformly and equally’ 

 

  ‘Laws that oversee public policy goals and which protect important social interests and their 

enforcement should not be left to arbitral bodies.’ 

 

As discussed in chapter 4, under English and USA law despite these concerns, the respective courts have 

taken a somewhat liberal approach in which most civil laws are arbitrable including,  Intellectual Property 

rights, Employment, Family law and Child law, Competition and Corporate governance laws albeit with 

certain restrictions. Whether the English and US law jurisprudence will be adopted in Kenya is yet to be 

seen but for now, as indicated by the survey results there appears to be no appetite to expand the 

arbitrability of disputes. 
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In future cases where the Kenya courts have to determine whether the matter is arbitrable, four principles 

that were identified on the discussion of arbitrability of disputes under English and US law in chapter 5 

are recommended to the Kenyan courts. They are:  

I. Consider the constitutional importance of promoting arbitration and how this would benefit the 

parties involved. 

II. Ensuring there access to justice to all parties involved through assessing the parties bargaining 

power of the parties and whether arbitration would put any party at a disadvantage  

III. Considering whether through arbitration the laws would be applied properly, appropriately, 

equal and uniform manner.  

IV. Considering the constitutional and/or the legislative intent as to the arbitrability of that dispute. 

 

With specific regard to this issue, further research should be conducted with reference to particular 

disputes so that there is a more detailed and focused answer to why the respondent may want or not want 

the arbitration of that dispute.  

 

 

  



David M Ndolo                                                        PhD Law 

 226 

 Chapter 7: Summary & Recommendations 
 

Summary of study  
It should be recalled that the overall aim of the study was to examine the current state of arbitration in 

Kenya through a comparative study of the UK and USA arbitration laws with specific emphasis on anti-

suit injunctions and the arbitrability of disputes. The researcher chose to study Kenyan arbitration laws 

because being from Kenya he aims at promoting arbitration practice there. Also as it has been discussed 

in Kenya there have been recent efforts to promote arbitration practice in a bid to offload the backlog of 

cases in the Kenyan courts. The English and the USA legal system have been chosen for this study 

because they both have a common law legal system which is similar to and heavily influences the Kenyan 

legal system. Moreover, both these jurisdictions have well established legal framework on arbitration. 

To achieve the aim of this project, research was conducted in two stages. The first stage involves using 

secondary research in which doctrinal analysis and comparative legal methodologies were employed. This 

led to the finding that in Kenya as compared to the UK and US there is a lack of clarity as to the 

arbitrability of certain disputes. It also led to the hypothesis that since Kenya has a common law legal 

system; it is likely that in an appropriate case the Kenyan courts would grant an anti-suit injunction in 

favour of arbitration. This finding and hypothesis were tested using empirical legal research using a 

survey questionnaire as a tool for research.  

 

It has been explained that a survey questionnaire was chosen as a tool of research because it is consistent 

with previous research on arbitration and also it was fit for purpose for his study due to the nature of 

questions and the targeted sample. The questions used were specifically designed to test the finding and 

the hypothesis but also provide information on the arbitration practices in Kenya from the key 

stakeholders of arbitration in Kenya. The sample used was of lawyers in law firms with either arbitration 

knowledge or experience in Nairobi, Kenya listed in the Kenyan Yellow pages. This sample was used as 

it was consistent with those in previous surveys and was suitable for this study especially taking into 

account the nature of questions asked and the time and cost constraints. Overall there were 144 

respondents, majority of whom were lawyers and their responses were analysed and incorporated in the 

research. 

 

It shall be recalled this project had five research questions, and they were addressed as follows. 

 

1. How do Kenyan laws on arbitration compare to the UK and US? 

It has been identified that, as the US and UK, Kenya is a signatory to the New York Convention 1958 

showcasing its commitment to promote arbitration.  Moreover, just as the USA’s FAA 1925 and the 

English AA 1996, the Kenya’s AA 1995; firstly brings the provisions of NYC 1958 into national law. 
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Secondly, governs all arbitration practice in Kenya. Thirdly, it sets the default position in aspects of the 

arbitration process in the absence of an agreement between the parties. Fourthly, it limits the national 

courts' powers to interfere in the arbitration process. Fifthly sets out a national public policy to the 

enforcement of arbitration agreements and awards. 

It has been identified that the role of the courts in these three jurisdictions has been extensively been 

limited to avoid interference with arbitration procedure but rather to support and supervise it. One of the 

main weapons the courts use in doing this is the principle of public policy. This is because courts can 

refuse to enforce arbitration agreements (for example by stating a matter is not arbitrable and thus refuse 

to issue stay of proceedings or arbitration anti-suit injunctions) or arbitration awards on grounds of public 

policy. In the three jurisdictions, it has identified that the courts have found it difficult to define the public 

policy principle nonetheless, there are common terms that they have used in attempts to define it. That is, 

a matter would be contrary to public policy if it is ‘illegal’ and/or violates/contrary to ‘justice’ and 

‘morality’.   

With regards to the arbitration agreement, UK, USA and Kenyan courts all recognise the doctrine of 

separability and principle of competence-competence. There is a consistent approach in the three 

jurisdictions that the arbitration agreement is a separate contract from the underlining contract. It follows, 

therefore, that any challenges to the underlying contract do not invalidate the arbitration agreement. 

However, there is a distinct approach to the competence-competence principle. The Kenyan court’s broad 

approach to competence-competence is consistent with the English courts approach such that the very 

existence of arbitration agreement is enough to give the arbitrator’s power to rule their own jurisdiction. 

In contrast, in the US the mere existence of the arbitration agreement is not enough there has to be clear 

and unmistakable evidence that the parties agreed that arbitrators should determine arbitrability. It has 

been explained that the Kenyan approach promotes arbitration as it gives the arbitrators in Kenya the 

freedom to rule on their own jurisdiction. 

In the enforcement of arbitration agreements, the UK and USA courts have adopted a number of remedies 

notably stay of proceedings and anti-suit injunctions. Stay of proceedings has been issued as a defence in 

the same court where a party has started court proceedings in breach of a valid arbitration agreement.  

Unlike s.3 of the FAA 1995, the legislative framework of stay of proceedings in the UK under s.9 of the 

AA 1996 and under s.6 of the AA 1995 in Kenya are modelled from Article 8 of UNICITRAL Model 

Law. It follows therefore that, these provisions are fairly similar. However, there is a distinct approach in 

the judicial interpretation of the provisions.   

The main difference being on the requirement under s.6(1)(b) AA 1995 in Kenya and s.9(1) AA 1995 in 

the UK that there an existing arbitrable dispute between the parties. The UK courts have taken a broad 

approach allowing the arbitration of disputes that are not traditionally arbitrable including, intellectual, 

Family, Child, bankruptcy, insolvency and competition laws albeit with some certain restrictions. It has 

been discussed in comparison; the Kenyan courts so far have declared employment disputes arbitrable 
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while criminal matters arising from commercial contracts, purely constitutional matters and inheritance 

matters as non-arbitrable. Legislative provisions indicate that bankruptcy and competition disputes are 

arbitrable. However, there is yet to be case law on this so, in Kenya, there remains a lack of clarity as to 

the extent to which these disputes are arbitrable as well as whether family law, child law, corporate 

governance and intellectual property disputes are arbitrable. The lack of clarity has been described as one 

that has the potential effect of deterring foreign investment or foreign parties from arbitrating in Kenya 

particularly because the arbitration agreement or award may not be enforced in Kenya. For this reason, 

this issue was tested by a survey questionnaire to ascertain whether the key stakeholders in arbitration in 

Kenya would want an expansion to the arbitrability of disputes. 

In relation to arbitration anti-suit injunctions, it has also been explained that this remedy is granted where 

there is a valid arbitration agreement to restrain a party from commencing or proceeding with foreign 

court proceedings in favour of arbitration. It has been established that the UK and USA have a well-

established legal framework for granting anti-suit injunctions however, the Kenyan courts have not yet 

granted this remedy. 

 

2. What are the current laws on anti-suit injunctions and arbitration of laws in the UK? 

The UK courts issue an anti-suit injunction via s.37(1) of the Seniors Courts Act 1967 with due regard to 

s.44(2)(e) of the AA 1996 in cases that appear to the court to be ‘convenient’ to do so.  It has been 

explained that under English Law, arbitration anti-suit injunctions are justified on the grounds that they 

are issued in personam, that is, not directed against the foreign court but rather, the party who launched a 

wrongful claim in the foreign court. In this way therefore the English Courts must have jurisdiction over 

the wrongful party such that if they fail to adhere to the anti-suit injunction they would be in contempt of 

court. 

Although there is a risk that this remedy may be interpreted as indirectly interfering with the foreign court 

proceedings, the English courts have adopted a liberal approach in which they feel no diffidence to 

exercise this power in appropriate cases, unless there are good reasons not to. So for instance the English 

courts have found it convenient and just to issue an anti-suit injunction where the defendant is at fault for 

unconscionably launching a tactical or vexatious or oppressive claim in a foreign court in breach of the 

claimant contractual right and thus causing abuse of justice. Overall the UK courts value their power to 

grant anti-suit injunction and view it as one that attracts parties to arbitrate in London. 

However, via the West Tankers case, the CJEU put a limitation on the English court’s power to issue 

arbitration anti-suit injunctions where the wrongful party commences court proceedings in state court 

governed by the Brussels Recast (EU jurisdictional rules). The main reason given for this prohibition is 

that anti-suit injunctions of this nature indirectly interfere with foreign court jurisdiction and thus 

contravenes the principle of mutual trust enshrined in the Brussels Recast.   
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At time of submission, West Tankers remains good law, however, it has been argued with Brexit on the 

horizon it would be unsurprising if the English court (which have repeatedly emphasized and 

demonstrated how they value this remedy) would depart from this position and regain their full power to 

issue anti-suit injunctions in this context. 

 

3. Is there a uniform or harmonized approach to anti-suit injunctions?  

It has been established that there is no universal approach to granting arbitration anti-suit injunctions. 

However, it has been identified that common law countries including the USA tend to have the power to 

grant anti-suit injunctions. The USA courts place emphasis on the principle of comity which (like the 

principle of mutual trust in EU jurisdictional rules) exhorts them to respect foreign court proceedings.  As 

a result, uniquely, the US courts are split in three on the appropriate weight that should be placed on 

international comity when deciding to grant anti-suit injunctions. 

The Fifth, Seventh, Ninth and Eleventh Federal Circuits courts adopt a liberal approach and place more 

weight on the need to provide a remedy that avoids the inconveniences and inequities that simultaneous 

prosecution of the same action in foreign court may otherwise entail.  In contrast, the District of 

Columbia, Third, Sixth and Eighth Circuit adopt a conservative approach that accords more weight on 

non-interference with the sovereignty of the foreign court over the inconveniences of simultaneous 

parallel proceedings. Thus, under this approach, an anti-suit injunction would only be granted if two 

conditions are met. First, where a foreign court proceeding would be evading important US public 

policies and Second, where a foreign court action threatens the appropriate jurisdiction. The First and 

Second Federal Circuit courts adopt an intermediate approach in which they adopt a rebuttable 

presumption against granting anti-suit injunctions. However, this presumption can be rebutted evidence 

showing that the totality of the facts/circumstances, weighs in favour of issuing an anti-suit injunction 

such as where there is evidence showing that the foreign action has the potential undermining the 

arbitration process.  

In contrast, civil courts including the German and Belgian courts have rejected the power to grant or even 

recognising anti-suit injunction in favour of arbitration on grounds that it indirectly interferes with foreign 

court proceedings. 

In total, this project has identified six distinct approaches to anti-suit injunctions and found that although 

there is no universal approach towards anti-suit injunctions, there are nine common principles that have 

repeatedly been referenced by the courts when deciding whether to issue an anti-suit injunction. It follows 

therefore that the different approaches are from the different amount of weight these courts place on these 

nine principles. 
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4. Is there a need to expand the scope of arbitrability of disputes in Kenya to match those 

arbitrable under English and US law? 

It has been discussed in chapter 5 that there is no universal approach to which disputes are arbitrable, 

instead, usually, each state decides which matters can be resolved through arbitration taking in 

accordance to its own public policy. Despite this, it was found that there has been a rise in the arbitrability 

of disputes that were not traditionally arbitrable within the UK and US, particularly in employment law, 

intellectual property, family, child, insolvency and competition laws. Despite this, the Kenyan courts, 

have not yet ruled on the arbitrability on some of these disputes and thus there is a lack of clarity on 

whether they are arbitrable and/or to what extent they are. 

In order to test whether there should be an expansion on arbitrability of disputes in Kenya, the majority of 

the respondents indicated that at the moment in Kenya there appears to be no appetite for expanding the 

scope of arbitrability of disputes. This is mainly because of the public policy concerns of allowing 

arbitrability of disputes to which the substantive law is aimed at ensuring justice and protecting the public 

interests. As arbitration practice is still on the rise in Kenya, it is highly likely the legal questions on 

arbitrability of these disputes will arise in Kenyan courts in the future. In such cases, this research, in 

chapter 5, recommends that the Kenyan courts should consider: 

 The constitutional importance of promoting arbitration and how this would benefit the parties 

involved. 

 The need of ensuring there access to justice to all parties involved through assessing the parties 

bargaining power of the parties and whether arbitration would put any party at a disadvantage  

 Whether through arbitration of that dispute the law would be applied properly, appropriately, 

equal and in a uniform manner.  

 The constitutional and/or the legislative intent as to the arbitrability of such disputes 

  

5. Would Kenyan courts grant an anti-suit injunction? And if so, how? 

It shall be recalled that although the Kenyan courts have not yet issued an anti-suit injunction, a 

hypothesis was developed that since Kenya has a common law legal system, it is likely that in an 

appropriate case the Kenyan courts would grant an anti-suit injunction in favour of arbitration. In order to 

test whether this hypothesis would be welcomed in arbitration practice in Kenya, empirical legal research 

was conducted using a survey questionnaire as a tool of research. 

A significant majority of the respondents indicated that the Kenyan national courts should have the power 

to issue arbitration anti-suit injunctions.  This is a pro-arbitration finding and the main reason given for 

this is that since the parties voluntarily chose to enter into a valid arbitration agreement, they should be 

held to their bargain.  



David M Ndolo                                                        PhD Law 

 231 

The nine common principles identified (see question 3) were presented to the respondents to place weight 

on them in order to understand the respondents preferred approach. The results indicate a very positive 

attitude towards arbitration anti-suit injunctions in Kenya. The results and recommendations thereof have 

been summarised below. 

 

Research Limitations 
 

The following are the research limitations; 

There were cost and time constraints on this research, particularly on the data collection. Therefore, 

although there were 144 responses, more research should be done to include more cities and towns in 

Kenya particularly Mombasa. 

This research only focused on the anti-suit injunctions and arbitrability of disputes and therefore does not 

provide a full account of the state of arbitration in Kenya. More research should be conducted particularly 

dedicated to other aspects of arbitration in Kenya such as the powers of arbitrators, so as to provide a full 

picture.   

The comparison was mainly done between the UK, US and Kenya. More comparative research can be 

done to include other countries particularly developing countries in which the legal framework on 

arbitration is developing just as in Kenya. 

Although the lack of interviewer increased and anonymity and reduced the risk of biasness, perhaps 

conducting interviews in support or instead of a survey questionnaire as the researcher would be able to 

prompt the respondents to elicit information. For this research, this would have been helpful because 

some of the responses given by the respondents to the open-ended questions were not clear. 

As indicated in chapter 6 in the main discussion of the results, some further questions should have been 

asked to get a better understanding, for instance why respondents chose certain arbitration seats and the 

number of preferred arbitrators. Also, the question on arbitrability of disputes should have been narrower 

and asked the respondents of whether certain disputes on a certain law should be arbitrable. 
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Summary of Findings & Recommendations 
 

The summary of the findings and recommendations of this project are as follows: 

 There are some similarities in the US, UK and Kenyan’s legal framework on arbitration 

including: 

I. They all signatory to the NYC 1958 and their national arbitration legislation reflects this 

II. They all recognise the doctrine of competence-competence and the doctrine 

separability- with a similar approach for the later 

III. The national courts have adopted a pro-enforcement bias towards arbitration awards and 

agreements 

IV. Public policy principle is defined using similar terms (albeit applied differently) 

 

 There are also a number of differences for within these three jurisdictions arbitration legal 

framework including: 

I. Unlike the US and UK, Kenyan’s national legislation on arbitration AA 1996 is 

modelled around UNICITRAL Model Law 

II. There is a similar approach in the UK and Kenya on the doctrine of competence-

competence but a distinct approach in the USA 

III. Although both UK and Kenya legislation provisions on stay of proceedings are 

modelled around the UNICITRAL model Law, these provisions have been judicially 

interpreted differently particularly on the definition of an arbitrable dispute. 

IV. UK and USA courts adopt different approaches to anti-suit injunctions while Kenyan 

courts have not yet issued this remedy. 

V. Unlike the US and UK, Kenyan courts have so far been reluctant to allow arbitrability 

of disputes in which the substantive law is not traditionally arbitrable. 

 

 It is recommended that arbitrators in the UK should note that if EU laws would no longer apply 

in the UK after Brexit, it is likely that arbitration some of these laws such as competition laws 

would not be arbitrable in the UK. Moreover, there is a high probability that the UK courts will 

use the Brexit as a platform to regain their full power to issue anti-suit injunctions even where 

the parties are in national courts governed by EU jurisdictional laws. In such circumstances, it is 

recommended that the pragmatic intermediate approach adopted with the USA courts should be 

adopted. 

 Just as in other jurisdictions, the enforceability of awards and the avoidance of specific national 

courts are seen as the most valuable characteristics of arbitration in Kenya while there is a 

concern on the cost of arbitration. However, in Kenya, there is a unique interest/attraction 

towards arbitration particularly due to the confidentiality and speed of the process. This is unique 
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because, confidentiality in arbitration has slowly been eroding in the UK and USA while in 

terms of speed; this uniquely captures the backlog of cases within the Kenyan courts which 

affects the speed of dispute resolution through litigation. 

 For Kenyan arbitrators, especially young arbitrators, it is recommended that they take 

opportunities to enhance their arbitration experience and showcase it clearly within their profiles. 

This is because it is the most valued characteristic that parties consider when they are making 

their selection of arbitrators while they pay the least attention to the arbitrator’s general legal 

experience. 

 The most preferred arbitration seat in Kenya is the NCIA, with no surprise that the LCIA and 

ICC follow closely.  Despite this, it is highly recommended that the NCIA does more public 

awareness campaigns and advertisements of its services to attract more parties and improve its 

overall reputation. 

 Although the AA 1995 was passed specifically with the intention of limiting the Kenyan courts’ 

powers to interfere in arbitration, it has been recommended that arbitration should be more 

independent and there should be less court interference in the process. 

 The Kenyan courts' restrictive approach to the arbitrability of disputes reflects the general needs 

and practice in Kenya. This is because users of arbitration recommend more concentration on the 

development of arbitration of traditional disputes before the Kenyan courts allow the 

development of arbitration in this way.  

 It has been recommended that in the future if the Kenyan courts were to consider if a matter is 

arbitrable, four common principles identified from the UK and USA jurisprudence in chapter 5 

should be guiding principles. Firstly consider the constitutional and/or legislative need to 

promote arbitration, secondly identify the legislative/constitutional intent as to the arbitrability of 

that dispute, thirdly, consider the need for equal and uniform application of the law and fourthly 

assesses parties’ bargaining power and whether as a result, both parties would be able to access 

justice through arbitration. 

 It has been recommended that the Kenyan courts in appropriate cases should grant an anti-suit 

injunction mainly to avoid parties from commencing tactical or vexatious foreign court 

proceedings in breach of an arbitration agreement and to protect Kenyan public policy. However, 

the users of arbitration in Kenya have indicated this power should be exercised cautiously with 

respect of the foreign court jurisdiction and with due regard with the need to create an 

atmosphere of co-operation between Kenyan courts and other courts. It is recommended that the 

following considerations should be taken into account when Kenyan courts want to issue anti-

suit injunctions with the following weighting on these key issues. 
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For anti-suit injunctions  

 

 

 

 

Against anti-suit injunctions 

 

 

Preventing parties from commencing 

vexatious and strategic court proceedings 

in breach of a valid arbitration agreement 

– 88% 

 

 

 

 

Creating an atmosphere of co-operation 

between Kenyan courts and other foreign courts 

– 76% 

 

  

 

 

Protecting important Kenyan public 

policy and causing abuse of justice – 

86% 

 

 

Enforcing arbitration agreement and 

promoting arbitration process overall– 

86% 

 

 

Avoiding the inconveniences and 

inequities in which allowing 

simultaneous prosecution– 86% 

 

 

  

 

 Respecting the foreign court’s jurisdiction and 

avoiding an indirect interference its process  – 

57% 

 

  

 

 

Creating legal certainty and judicial 

precedent such that where there is a valid 

arbitration agreement it will be submitted 

to arbitration -84% 
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Promoting Kenya as an arbitration 

friendly jurisdiction* - 76% 

 

Protecting jurisdiction of arbitrators over 

the dispute* -76% 

 

 

 

*It should be noted that  nearly a 

quarter of the respondents 24% 

thought that these considerations 

are not important   

  

 

 

Conclusion 
 

This research has achieved its objectives and filled the research gap identified in chapter 1. It has 

extensively examined the legal framework of arbitration in the UK, USA and Kenya with a specific focus 

on the arbitrability of disputes and arbitration anti-suit injunctions. The finding and hypotheses developed 

were examined using a survey questionnaire and findings and recommendations have been detailed 

accordingly. 

Overall, Kenya has robust arbitration laws, and it is believed in future cases the Kenyan courts will take a 

further pro-arbitration step by granting anti-suit injunctions in support of arbitration. However, the lack of 

clarity on the arbitrability of certain disputes as well as the backlog in the Kenyan courts are negatively 

affecting arbitration practice in Kenya. It is believed that if these issues are addressed, the arbitration 

framework in Kenya would reflect the modern and international standards of arbitration laws and 

practice. 
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